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1 In the United States District Coijbt 

FOB THE DlSTBICT OF COLUMBIA 

Filed Mar. 29, 1951 
No. 1295-51 

American Air Transport, Inc., P. 0. Box 131, Miami 
Springs, Florida; Miami Airlines, Inc., 100 N. E. 88th 
Street, Miami 38, Florida, Plaintiffs , 

vs. 

Civil Aeronautics Boabd, 14th and Constitution Ave., N.W. 
Washington, D. C., D. W. Rentzel, 14th and Constitu¬ 
tion Ave., N.W., Washington, D. C., Oswald Ryan, 14th 
and Constitution Ave., N.W., Washington, D. C., Josh 
Lee, 14th and Constitution Ave., N.W., Washington, 
D. C., Joseph P. Adams, 14th and Constitution Ave., 
N.W., Washington, D. C., and Chan Gurney, 14th and 
Constitution Ave., N.W., Washington, D.C., Defendants 

Complaint for Injunction and Other Relief. 

To the Honorable Judge of Said Court: 

1. Now come the plaintiffs American Air Transport and 
Miami Airlines, by their attorneys, seeking from this Court 
injunctive and other relief from the acts of the defendants 
herein named. Both plaintiffs are corporations duly or¬ 
ganized and existing under the laws of the State of Florida; 
each has its principal office and place of business at Miami, 
Florida, and each plaintiff is presently engaged in interstate 

air transportation of persons and property pursuant 

2 to certain regulations adopted by the Civil Aero¬ 
nautics Board, one of the defendants herein. 

2. Defendant Civil Aeronautics Board is an agency cre¬ 
ated by an Act of Congress known as the Civil Aeronautics 
Act of 1938, as amended, (49 U.S.C. 401). Defendants 
Rentzel, Ryan, Lee, Adams and Gurney are all of the mem¬ 
bers of the Board. The office of the Board is in the Com¬ 
merce Building, 14th Street and Constitution Avenue, N.W., 
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Washington, D. C., and the sessions of the Board are held 
at its office. The amount in controversy exceeds $3,000. 

3. Both plaintiffs commenced operations in June, 1946. 
Both plaintiffs are, and for many years have been, engaged 
in the transportation of persons and property. Plaintiffs 
were first classified as << non-scheduled ,, and are currently 
classified as “Large Irregular Air Carriers, ,, pursuant to 
licenses issued by the defendant Board. The plaintiffs hold 
Letters of Registration numbered 4 and 85, respectively, 
issued by the Civil Aeronautics Board on July 8, 1947. 
Plaintiffs ’ chief source of income is now and always has 
been from the transportation of persons and property. 
Since commencing business in 1946, plaintiffs and their 
stockholders have invested the totals of $105,000 and $28,- 
000 in their respective businesses; have expended consider¬ 
able time, labor and money in the operation and develop¬ 
ment of their respective businesses and have developed 
valuable good will. Plaintiffs have each entered into em¬ 
ployment contracts and lease agreements with respect to 
hangars, offices and aircraft. Many of these obligations 
specify plaintiffs’ operating continuance after April 6,1951. 
During the fiscal year ended June 30,1950, plaintiff Ameri¬ 
can Air Transport expended a total of $285,887.28 for oper¬ 
ating expenses. During the year ended December 30, 

3 1950, plaintiff Miami Airlines expended a total of 

$438,312.98 for similar expense. Plaintiffs maintain 
over fifty full-time employees on their staffs. Plaintiffs’ 
operations have at all times been in the public interest, 
convenience and necessity, and in accordance with all of 
the safely regulations imposed by all regulatory authorities 
exercising jurisdiction over plaintiffs. Plaintiffs transport 
passengers by air between Miami and northern cities, par¬ 
ticularly New York, Philadelphia and Chicago, for fares 
less than those charged for railroad coach transportation 
between those cities. 

4. Plaintiffs, respectively, during the year 1950 oper¬ 
ated the following number of trips carrying revenue pas¬ 
sengers and cargo: 
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American Air 


Quarter Ended 

Transport 

Miami Airlines 

March 31,1950 

165 trips 

105 trips 

June 30,1950 

140 trips 

140 trips 

September 30, 1950 

168 trips 

188 trips 

December 30,1950 

140 trips 

201 trips 

Total 

613 trips 

634 trips 


The foregoing numbers of trips were operated almost en¬ 
tirely between Miami, on tbe one band, and New York, Phil¬ 
adelphia and Chicago, on the other; and between San Juan, 
P. R., and New York. During 1951, each of the plaintiffs 
expects to operate approximately as many of such trips as 
were made during the year 1950. 

5. Plaintiffs have issued and have outstanding over 3,000 
tickets for flights to he made after April 6,1951, and before 
May 30, 1951, including return trip coupons of round trip 
tickets issued prior to March 2, 1951. The largest passen¬ 
ger aircraft operated by plaintiffs has only 55 pas- 

4 senger seats. Of the outstanding tickets sold for 
flights after April 6,1700 tickets are for passage be¬ 
tween New York and Miami. Unless plaintiffs are per¬ 
mitted to operate more than three trips per month between 
New York and Miami, plaintiffs will be unable to fulfill their 
obligations with respect to these tickets. 

6. Each of the plaintiffs operates under authority of an 
economic regulation of the Civil Aeronautics Board now 
known as “Section 291 of the Economic Regulations” (14 
F. R. 3546). This regulation (which has been continu¬ 
ously in effect since December 7, 1938) exempts every air 
carrier, which has qualified to engage solely in non-sched- 
uled operations, from certain provisions of Section 401 and 
Title IV of the Civil Aeronautics Act. The regulation orig¬ 
inally provided: 

“"Within the meaning of this section, any operation 
shall be deemed to be non-scheduled if the air carrier 
does not hold out to the public expressly or by a course 
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of conduct that it operates one or more aircraft be¬ 
tween any designated points regularly or with a reason¬ 
able degree of regularity upon which aircraft it ac¬ 
cepts for compensation or hire, such members of the 
public as apply therefor or such express or other prop¬ 
erty as the pnblic offers.” (See Exhibit “A”, at¬ 
tached, which is Regulation 291 as adopted December 
7, 1938.) 

Thereafter the Board made several amendments to the 
regulation. The first amendment (See Exhibit “B” here¬ 
to attached), effective June 15, 1946, required reports of 
non-scheduled air carriers. The next important amend¬ 
ment (See Exhibit “C” hereto attached), effective June 10, 
1947, re-classified non-scheduled air carriers as Large 
5 Irregular Air Carriers and Small Irregular Air Car¬ 
riers. The classification of a carrier was based upon 
the size of the aircraft that carrier operated. The Board, 
by this regulation, amended the definition of “non-sched¬ 
uled” by changing that term to “irregular” but using the 
same definition, with the addition of the following proviso, 
L e.: 

“No air carrier shall be deemed to be an Irregular 
i Air Carrier unless the air transportation services of¬ 
fered and performed by it are of such infrequency as 
to preclude an impication of a uniform pattern or nor¬ 
mal consistency of operation between, or within, design 
nated points.” 

7. By regulation effective May 20,1949 (See Exhibit “D” 
hereto attached.), defendant Board again amended Regula¬ 
tion 291 to provide that no arLge Irregular Carrier, such 
as your plaintiffs, could engage in non-scheduled or irregu¬ 
lar operations after June 20, 1949, unless by that date the 
carrier filed with the Board an “application for individual 
exemption”. In the event of such filing the carrier could 
continue to operate as an “Irregular Air Carrier”. Plain¬ 
tiffs filed the applications required by that order on June 
17,1949, and June 9,1949, respectively. The Board issued 
formal notice setting these applications for hearing. Sep- 
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arate hearings on the applications of both plaintiffs have 
been completed before an Examiner of the Board, bnt no 
Examinees report (as required by the Board’s rules) has 
been issued, no decision has been made on either applica¬ 
tion and no opportunity to present to the Board argument 
respecting the merits of the application has, as yet, been 
granted by the Board. One of the issues listed in the no¬ 
tices issued by the Board, setting the applications for hear¬ 
ing, is the extent to which the plaintiffs should be 
6 exempted from the provisions of the Civil Aeronau¬ 
tics Act and the regulations of the Board. 

8. While the aforesaid applications were pending, the de¬ 
fendant Board announced, without prior notice to any per¬ 
son subject to the announcement and without according a 
hearing to any such person and, in particular, without ac¬ 
cording notice or hearing to these plaintiffs, an ex parte 
“opinion”. The Board in that announcement stated, “We 
have concluded ... to deny the applications of all Large 
Irregular Carriers who have been conducting route serv¬ 
ices.” and “concluded to grant exemptions to those Large 
Irregular Carriers who in the past have been furnishing 
truly irregular services.” (See Opinion decided May 25, 
1950, In the Matter of the Applications for Individual Ex¬ 
emption Filed by Large Irregular Carriers, Orders No. E- 
4240, 4252.) 

9. From the time the very first non-scheduled regulation 
was adopted until now, the defendant Board never at¬ 
tempted to limit the number of trips an Irregular Carrier 
could make. By a regulation suggested on May 17, 1946, 
and published in a “Draft Release”, the Board proposed 
to amend the then existing regulation by adding thereto, a 
proviso reading: “An operation shall not be deemed to 
be non-scheduled if the air carrier in fact operates more 
than ten round trips per month, between such points, for 
a period of two consecutive months . 9 ’ The Board, however, 
did not, either at that time or subsequently, incorporate 
this provision in the regulations or other directives of the 
Board. 
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10. Plaintiffs, relying upon their having qualified as li¬ 
censed carriers under the regulations of the Board, which 
regulations permitted an unlimited number of non-sched- 

uled and irregular flights to be operated, purchased 

7 aircraft and made other investments in the business 
of “non-scheduled” or irregular air transportation. 

Such operations are in the public interest, provide air serv¬ 
ice at rail coach fares, or less, and make a substantial con¬ 
tribution to the commerce of the country and the national 
defense. 

11. Defendant Board adopted on March 2, 1951, to be¬ 
come effective April 6,1591, a new regulation. This regu¬ 
lation, adopted without hearing, will, unless this Court re¬ 
strains the Board’s enforcement of this regulation, prevent 
the operation by either plaintiff of more than three trips 
per month between New York and Miami and between Chi¬ 
cago and Miami, and more than eight trips per month be¬ 
tween any other two cities. (The regulation is entitled 
“Operational imLitations on Exercise of Temporary Ex¬ 
emption by Large Irregular Carriers” and is attached 
hereto as Exhibit “E”.) 

12. Plaintiffs submit to this Court that while plaintiffs ’, 
“applications for individual exemption” are pending be¬ 
fore the defendant Board, and before they have been de¬ 
cided, defendant Board cannot lawfully, by general regula¬ 
tion, without notice and hearing, restrict plaintiffs to a 
fewer number of trips than plaintiffs were entitled to by 
the regulations existing prior to March 2,1951. 

13. The limitations of three trips per month between 
New York and Miami and Chicago and Miami; and the lim¬ 
itation of eight trips per month between all other points 
will necessarily force plaintiffs to violate said restrictions 
in order to carry out the contracts and commitments which 
plaintiffs have in effect, as explained in paragraphs num¬ 
bered 3 and 4, supra. The limitations, if not set aside or 
stayed by this Court, will force plaintiffs to stop, com¬ 
pletely, rendering the service they now render. This 

8 is because the number of trips permitted by the de¬ 
fendant Board’s arbitrary regulation so drastically 
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reduces the number of trips which the plaintiffs may oper¬ 
ate under current regulations that plaintiffs cannot con¬ 
tinue their operation at a cost which the receipts of this 
limited number of flights will return. The limitation will 
prevent the full utilization of plaintiffs* aircraft, other 
equipment and personnel, and increase operating costs to 
such a degree that plaintiffs cannot profitably carry persons 
at rates which other air carriers, unlimited in the number 
of trips they may fly between the cities specified, are eco¬ 
nomically able to charge. The proposed regulation of the 
defendant Board, unless stayed and set aside by this Court, 
will force plaintiffs out of their lawful business enterprises 
and make it impossible for them to continue to operate as 
Large Irregular Carriers. 

14. Plaintiffs each commenced operations in reliance 
upon regulations of the defendant Board, and thereby se¬ 
cured a “license” as that term is defined by Section 2(e) 
of the Administrative Procedure Act (5 TJ.S.C. 1001). The 
Board, by its regulation to become effective April 6, 1951, 
would alter those licenses in such substantial degree that 
such alteration constitutes a violation of Section 9(b) of 
he Administrative Procedure Act. Defendant Board, by 
the regulation, would capriciously, arbitrarily and without 
hearing, impose limitations of three trips and eight trips 
on existing licenses which contain no limitations as to the 
number of trips which the licenses may operate. 

15. The regulation aforesaid, announced to become effec¬ 
tive on April 6,1951, is arbitrary and capricious in that it 
has been adopted without hearing, is not based on any 

evidence received as such at a hearing and has an 
9 announced purpose of forcing plaintiffs out of busi¬ 
ness. The said regulation discriminates against the 
Large Irregular Carriers (in which classification each of 
these plaintiffs is placed) and against certain cities and the 
public. The limitation upon trips applies only to Large Ir¬ 
regular Air Carriers; not to Small Irregular Carriers. 
The attempt of the Board to define “irregularity** or “non- 
scheduled” for Large Carriers and not to apply the same 
rules to Small Carriers, without giving any sufficient reason 
therefor, is discriminatory and unjust. The said regula- 
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tion is also discriminatory in that it prevents the plain¬ 
tiffs from operating more than three trips between Miami 
and New York and Miami and Chicago, where the public 
demand for such operation is greatest, but permits eight 
trips between Miami and all other cities. 

16. Each plaintiff has a right to continue to operate its 
business pursuant to its existing license without being eco¬ 
nomically starved by an unreasonable and unwarranted 
limitation upon the number of trips to be operated. As a 
result of the arbitrary and capricious conduct of the de¬ 
fendant Board, as hereinbefore set out, each of the plain¬ 
tiffs is faced with a grave situation which immediately and 
irreparably endangers and. jeopardizes each plaintiff’s 
large investment and continued existence. 

17. Beginning April 6, 1951, plaintiffs will be restricted 
to operating only three trips per month between certain 
cities and eight trips between all other cities (See Exhibit 
E). An announced purpose of the regulation complained 
of is to eliminate plaintiffs from the field of common car¬ 
rier air transportation. Plaintiffs are informed and be¬ 
lieve that defendant Board will use all of the powers at its 

command to enforce the new regulation against 
10 plaintiffs and, if plaintiffs operate more than three 

trips between New York and Miami (as required by 
their existing contractual arrangements) defendant Board 
will immediately inflict civil penalties upon plaintiffs. 

18. Plaintiffs are advised and believe and, believing, aver 
that the action of the defendant Board adopted on March 
2,1951, to become effective April 6,1951: (1) is in violation 
of the Civil Aeronautics Act of 1938, as amended, in that 
such action fails to afford a fair hearing and is an abuse 
of discretion; (2) is in violation of the Administrative Pro¬ 
cedure Act in that the regulation issued by the Board on 
March 2, 1951, so alters an existing license as effectually 
to revoke that license; and (3) is in violation of the Fifth 
Amendment of the Constitution of the United States and 
the rights of plaintiffs secured by the said Amendment in 
that such action deprives plaintiffs of their property with¬ 
out due process of law. 
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10 


19. Plaintiffs have no remedy either at common law or 
under the Statutes; the Civil Aeronautics Act of 1938 per¬ 
mits a review by a United States Circuit Court of Appeals 
only from action of the Board which is entered after no¬ 
tice and hearing, upon a record, and only after all proce¬ 
dural steps required for a full hearing have been completed. 
The regulation of the Board adopted March 2,1951, to be¬ 
come effective April 6, 1951, is, therefore, not appealable 
or reviewable under the statute, and plaintiffs have no rem¬ 
edy except through the aid of the equitable powers of this 
Court. 

20. Unless enjoined or restrained by this Court defend¬ 
ants will put into effect and enforce against plaintiffs an 
arbitrary and discriminatory limitation, which affects the 

plaintiffs’ rights, without hearing or considering any 
11 facts or factors. Such regulations are not review- 
able by the Circuit Courts of Appeal. As a result, 
these plaintiffs will be forever precluded from asserting 
their rights and will be irreparably injured unless aided by 
this Court. 

21. This Complaint is verified as required by Buie of 
Court and a Bond is herewith tendered. 

Wherefore, premises considered. Plaintiffs pray: 

(1) That an injunction be granted enjoining and re¬ 
straining the defendants and each of them from putting into 
effect the economic regulation of the defendant Board, 
known as Amendment 1 to Part 291, adopted March 2, 
1951, to become effective April 6,1951, Serial No. ER-159; 

(2) The defendants and each of them be restrained pen¬ 
dente lite from putting into effect the economic regulation 
mentioned in prayer (1); 

(3) That the Court enter an order staying the effective 
date of said economic regulation; 

(4) That the Court enter an order setting aside and an¬ 
nulling said economic regulation; 

(5) That upon final hearing the defendants and each of 
them be enjojined and restrained permanently from putting 
said regulation into effect, unless and until the plaintiffs 
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are afforded a full and fair hearing with respect thereto, 
and that the Court direct the defendants to repeal, annul 
and set aside said regulation; 

(6) Such other and further relief as to this Court shall 
seem just and proper. 

George M. Mobbxs 

Albert F. Beitel 
730 Fifteenth Street, N.W. 
Washington, D. C. 

Attorneys for Plaintiffs 

Morris, Ktoiiller & Baab 

of Counsel. 

12 THE STATE OF FLORIDA 

THE COUNTY OF DADE, SS 

I, John H. Patterson, being duly sworn, depose and say 
that I am the President of American Air Transport, Inc., 
one of the plaintiffs in the foregoing Complaint; that I 
have read and am familiar with the contents of the fore* 
going Complaint for Injunction and Other Relief; that I 
verily believe each statement contained in said Complaint 
to be true and correct; that I am authorized to make this 
affidavit and outhorize the filing of said Complaint 

Joh n H. Patterson 

Subscribed and sworn to before me by the said John EL 
Patterson on this the 26th day of March A. D. 1951. 

William G. Cogley 
Notary Public in and for 
Dade County, Florida 

THE STATE OF FLORIDA 
THE COUNTY OF DADE, SS 

t 

I, E. G. Duff, being duly sworn, depose and say that I am 
the Secretary and Treasurer of Miami Airlines, Inc., one 
of the plaintiffs in the f oregoing Complaint; that I have 
read and am familiar with the contents of the foregoing 
Complaint for Injunction and tOher Relief; that I verily 
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believe each statement contained in said Complaint to be 
true and correct; that I am authorized to make this affi¬ 
davit and authorize the filing of said Complaint. 

E. G. Dufp 

Subscribed and sworn to before me by the said E. G. 
Duff, on this the 26th day of March, A. D. 1951. 

William G. Cogley 
Notary Public in and for 
Dade Comity, Florida 

«••#••*** 

13 Filed Mar. 29, 1951. 

EXHIBIT A 
Regulation 400-1 

Temporarily Exempting Non-Scheduled Operations From 
Certain Provisions of Title IV of the Civil 
Aeronautics Act of 1938. 

(a) Until the Authority shall adopt further rules, regu¬ 
lations or orders with respect to such matter, every air 
carrier which engages solely in non-scheduled operations 
shall be exempt from the provisions of section 401 and 
all other provisions of Title IV of the Civil Aeronautics 
Act of 1938 (except as provided in paragraph (b) of this 
regulation). Within the meaning of this regulation any 
operation shall be deemed to be non-scheduled if the air 
carrier does not hold out to the public by advertisement 
or otherwise that it will operate one or more airplanes 
between any designated points regularly or with a reason¬ 
able degree of regularity upon which airplane or air¬ 
planes it will accept for transportation, for compensation 
or hire, such members of the public as may apply therefore 
or such express or other property as the public may offer. 

(b) The exemptions provided by this regulation shall not 
be applicable to the provisions of subsection (L) of section 
401 of the Act or to the reporting requirements of section 
407 of the Act; Provided, That no provisions of any rule, 
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regulation or order that may be adopted by the Authority 
requiring reports pursuant to section 407 of the Act shall 
be deemed applicable to any non-scheduled operator un¬ 
less such rule, regulation or order expressly provides that 
such provision is to be applicable to air carriers who are 
exclusively engaged in non-scheduled operations. 

Amended: December 7, 1938. 

• #*•****• 

14 Filed Mar. 29, 1951. 

EXHIBIT B 

Regulations Serial Number 367 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

Washington, D. C. 

At a session of the Civil Aeronautics Board 
held at its office in Washington, D. C. 
on the 17th day of May, 1946 

The Civil Aeronautics Board, acting pursuant to the 
Civil Aeronautics Act of 1938, as amended, particularly sec¬ 
tions 205(a) and 416(b) thereof, and in accordance with 
certain findings and conclusions set forth in its opinion 
issued concurrently herewith in the Investigation of Non- 
Scheduled Air Services, Docket No. 1501, relating to non- 
scheduled air carriers; and finding that the present enforce¬ 
ment of all the provisions of Title IV of said Act would be 
an undue burden on such class of air carriers by reason of 
the limited extent of, and the unusual circumstances affect¬ 
ing the operations of such class of air carriers, and would 
not be in the public interest; and deeming its action neces¬ 
sary and appropriate to carry out the provisions of said 
Act, and to exercise and perform its powers and duties there 
under, hereby makes and promulgates the following regu¬ 
lation: 




14 


Temporary Exemption of Non-Scheduled Operations From 
Certain Provisions of Title IV of the Civil 
Aeronautics Act of 1938, as Amended. 

Amendment No. 2 of Section 292.1 
of the Economic Regulations. 

Effective June 15, 1946, section 292.1 of the Economic 
Regulations, as amended, is hereby amended in its en¬ 
tirety to read as follows: 

(a) Exemption. —Every air carrier which engages solely 
in non-scheduled operations shall be exempt from the pro¬ 
visions of section 401 and all other provisions of Title IV 
of the Civil Aeronautics Act of 1938, as amended (except 
as provided in paragraphs (b) and (c) of this section). 
W Within the meaning of this section, any operation shall 
be deemed to be non-scheduled if the air carrier does not 
hold out to the public expressly or by a course of conduct 
that it operates one or more aircraft between any desig¬ 
nated points regularly or with a reasonable degree of 
regularity upon which aircraft it accepts for transportation 
' '* compensation or hire, such members of the public as 
apply therefor or such express or other property as the 
public offers. 

(b) Provisions not covered. —The exemption provided by 
this section shall not be applicable to the provisions 

15 of section 401(1), 407(a), and 411 of the Act: Pro¬ 
vided, That no provisions of any rule, regulation or 
order that may be adopted by the Board requiring reports 
pursuant to section 407 of the Act shall be deemed applica¬ 
ble to any non-scheduled air carrier unless such rule, regu¬ 
lation or order expressly provides that such provision is 
to be applicable to air carriers engaged solely in non- 
scheduled operations. 

(c) Indirect air carriers. —The exemption provided in 
this section shall extend only to non-scheduled air carriers 
directly engaged in the operation of aircraft in air trans¬ 
portation. 

(d) Reports required. —Every air carrier undertaking to 
engage solely in non-scheduled operations shall, within 30 
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days after the commencement of such operations (or if 
such air carrier is already engaging in such operations on 
the effective date of this section, within 30 days after the 
effective date of this section), file with the Secretary of the 
Board a statement under oath setting forth the following 
information: 

(1) Name and address of the carrier, and location of 
principal operating base. 

(2) If a corporation, information showing state of in¬ 
corporation, and names, addresses and citizenship of the 
officers and directors and also of stockholders holding more 
than 10 per centum of the capital stock. If an individual or 
partnership, the names, addresses and citizenship of the 
owner or partners. 

(3) As to both present and proposed services (i) points 
between which, or, if not operated between fixed points, the 
area or areas within which, service is operated; (ii) fre- • 
quency of operations; and (iii) classes of traffic carried, 
whether passengers, property or both. 

(4) Number and type of aircraft presently on hand and 
number and types of aircraft on order and approximate 
dates of delivery, showing type of service (passenger or 
property or both) in which used or to be used. 

(5) A copy of the schedule of rates charged, and most 
recent announcement of service issued. 

(6) Whether service is available to the general public 
or only to selected applicants under special contract. 

(7) Date service inaugurated, and if service is in opera¬ 
tion for two calendar months prior to date of report, the 
following data for such two-month period: 

(i) Revenue plane-miles flown by types of aircraft; 

(ii) Pounds and pound-miles of revenue cargo car¬ 
ried; 

16 (iii) Revenue passengers and revenue passenger- 
miles carried; 

(iv) Total revenue from all such traffic together with net 
operating profit or loss during such period; and 

(v) The number of full-time employees at end of such 
period. 
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If any carrier has not been in operation for two calendar 
months prior to the date of the report, the foregoing data 
shall be submitted at the expiration of two calendar months 
after the inauguration of service. 

By the Civil Aeronautics Board: 


(seal) 


Feed A. Toombs 
Secretary 
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Filed Mar. 29,1951. 
EXHIBIT C 

Regulations Serial Number 388 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Adopted by the Civil Aeronautics Board at its Office 
in Washington, D. C. on the 5th Day of May, 1947. 

The Civil Aeronautics Board, having held a hearing and 
issued its opinion in the Investigation of Non-Scheduled 
Air Service, Docket No. 1501, relating to non-certificated air 
carriers, 1 having circulated for comment a draft and there¬ 
after a revised draft of proposed regulation relating to non- 
certificated air carriers, having considered written com¬ 
ments and oral argument thereon in Docket No. 2742, and 
having also considered other data and information* avail¬ 
able to the Board, finds as follows: 

i As used herein the term * ‘ non-certificated air carriers’ * refers to air 
carriers engaging in air transportation which do not hold certificates of 
public convenience and necessity issued by the Board, and the term “cer¬ 
tificated air carriers” refers to air carriers which do hold such certificates. 

*Such data and information include, among other things, the reports 
heretofore filed with the Board pursuant to Section 292.1 of the Economic 
Regulations, data obtained in investigations made by the enforcement staff 
of the Board, financial Forms 41, 2380, and 2780, and other reports filed with 
the Board by the certificatedair carriers, informal complaints filed against 
non-certificated air carriers, and applications for air carrier operating cer¬ 
tificates filed with the Civil Aeronautics Administration pursuant to Part 42 
of the Civil Air Regulations. 
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1. Since 1938 there has been in effect an exemption regu¬ 
lation adopted by the Board which exempts non-certificated 
air carriers from all provisions of Title IV of the Civil 
Aeronautics Act (other than sections 401(1) and 407(a), 
and, since June, 1946, section 411) so long as they engage 
only in irregular services as defined in such regulation. At 
the time such regulation was originally adopted the Board 
believed it was undesirable to provide for the detailed eco¬ 
nomic regulation of the operations of such carriers without 
further study. Since that time and particularly following 
the close of the war, the Board has accumulated informa¬ 
tion and data which indicate that the aggregate operations 
of such carriers have increased in scope and importance, 
and that operations by individual carriers are frequently ex¬ 
tensive. Some such operations have been conducted with 
little regard to the responsibility and duty owed to the 
public by a common carrer with respect to services, and 
have resulted in numerous complaints to the Board con¬ 
cerning tariff and operating practices, including but not 

limited to failure of such carriers to perform 
17 the service agreed upon, great variations in the 

fares and rates charged by the same carrier for com¬ 
parable service, failure to make refunds to passengers and 
shippers for transportation not performed, misrepresen¬ 
tation of equipment, facilities and services, and use of 
inadequate and makeshift equipment and facilities. Both 
the protection of the public from improper practices by 
such non-certificated air carriers and protection of the 
certificated carriers against unregulated competition re¬ 
quire that additional regulatory provisions of the Civil 
Aeronautics Act be now made applicable to such non- 
certificated air carriers. 

2. In addition to the public demand and need for air 
transportation services furnished by the certificated air 
carriers on regularly scheduled operations, there is public 
demand and need at the pesent time for air services on an 
irregular basis both to certificated and non-certificated 
points. Such irregular services vary greatly with respect 
to type of service, and fill a need which, because of fluctu- 
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ations in the demand and the impossibility of determinng 
where and when the demand will arise, by its very nature 
cannot be fulfilled economically by carriers operating on 
regular schedules and routes. Such services can be per¬ 
formed by non-certificated air carriers, and because of 
their knowledge of local conditions or willingness to per¬ 
form specialized types of services such services can fre¬ 
quently be performed by them more adequately, economi¬ 
cally and quickly than by certificated carriers. To require 
the certification of such carriers at the present time would 
be impracticable because it would be necessary to issue a 
certificate of public convenience and necessity which would 
either impose no substantial limitations upon operations or 
which would substantially reduce the flexibility and useful¬ 
ness of the operations of such carriers. Certification, in the 
case of many small scale operations, would be uneconomical 
and would tend to prevent or retard the development of new 
types of services designed to meet special conditions. Be¬ 
cause of the fact that irregular services meet a different 
need and must be infrequent and irregular, such services, 
if properly regulated under provisions of the Act other 
than those relating to certificates of public convenience and 
necessity, will not under present conditions have adverse 
competitive effect upon the services performed by the 
certificated air carriers. 

3. In view of the considerations mentioned in paragraphs 
1 and 2 hereof, and in order to insure the flexibility in the 
conduct of irregular services which is implicit in exemp¬ 
tion of non-certificated air carriers from certification, Ir¬ 
regular Air Carries, as defined in Section 292.1 below, 
should continue to be exempted from the requirements of 
section 401 of the Act other than subsection (1). Protec¬ 
tion of the public and the orderly development of the air 
transportation system in accordance with the objectives of 
section 2 of the Act, however, require that certain provi¬ 
sions of the Act which are not directly related to the cer¬ 
tification provisions of the Act which are not directly re¬ 
lated to the certification provisions of the Act should be 
made applicable to the Irregular Air Carriers utilizing 


19 


equipment of substantial size. Such carriers are now sub¬ 
ject to sections 401(1), 407(a) and 411, and those re- 
19 quirements should be continued. In addition, such 
carriers should now be made subject to sections 403, 
404(b), 407(b), 407(c), 407(d), 407(e), 409(b), 410, 415 
and 416; and to the requirements of section 404(a) relating 
to safe service, equipment and facilities. In addition, such 
carriers should be made subject to the provisions of sections 
408, 409(a), 412, 413 and 414, except to the extent, as more 
fully set forth in paragraph (c) of Section 292.1 below, 
that such provisions involve other Irregular Air Carriers. 

4. A portion of the irregular air service now being per¬ 
formed is performed by small air carriers operating a lim¬ 
ited number of planes of small size. From reports sub¬ 
mitted to the Board it appears that non-certificated air 
carriers operating one or more aircraft having a gross 
take-off weight in excess of 10,000 pounds constituted less 
than 20 percent of the total number of non-certificated air 
carriers, but flew approximately 90 percent of the total 
revenue passenger miles flown by all such carriers. It 
would thus appear that Irregular Air Carriers operating 
aircraft under 10,000 pounds may be subjected to a much 
esser degree of economic regulation without materially af¬ 
fecting the over-all air transportation system. Such op¬ 
erations are limited in scope, do not represent a serious 
threat to certificated operations, and extensive regulation 
thereof at this time would be unduly burdensome and costly 
to such carriers, would tend to increase the cost and im¬ 
pair the value of such services to the public, and would im¬ 
pose unnecessary additional administrative burden upon 
the Board. Accordingly, such Irregular Air Carriers 
should not be made subject to sections 403, 404(b), 407(b), 
407(c), 408, 409(a), 410 and 412, but should be made sub¬ 
ject to all other provisions of the Act to which the Ir¬ 
regular Air Carriers utilizing equipment of substantial 
size are subject. 

In drawing the line between the Irregular Air Carriers 
utilizing equipment of substantial size and the Irregular 
Air Carriers which utilize only smaller equipment, the 
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Board finds that the use of a single aircraft unit having an 
allowable gross take-off weight in excess of 10,000 pounds 
would involve an operation of substantial size in relation 
to the service offered to the public and the competitive effect 
upon other air carriers; and that the use of aircraft units 
having an allowable gross take-off weight between 6,000 
and 10,000 pounds and an aggregate gross take-off weight in 
excess of 25,000 pounds would likewise involve a substan¬ 
tial operation. 

5. Section 292.1 of the Economic Regulations as revised 
herein, unlike the exemption heretofore in effect does not 
provide for exemption from the Act with respect to the 
carriage of persons in foreign air transportation. The 
Board finds that notwithstanding the findings in paragraphs 
2 and 3 hereof the continuation of the exemption with re¬ 
spect to such transportation is no longer justified in view 
of the recent substantial extension of our international 
air transportation system, as well as the recent award of 
foreign air carriage permits, and in view of the smaller 
traffic potential which the Board finds to exist in the field 
of international air transportation as compared with inter¬ 
state and overseas air transportation. 

20 6. As a condition to the grant of the exemptions 

provided for in Section 292.1 below, such section 
will provide for letters of registration to be issued to Irreg¬ 
ular Air Carriers, for quarterly operation reports, and 
for special reports on the institution of service with large 
aircraft by such carriers theretofore utilizing only small 
aircraft. These requirements are deemed necessary in 
order that the Board may maintain adequate supervision 
and obtain information with respect to exempted oper¬ 
ations. 

7. Unless specific provision were made herein the offi¬ 
cers and directors of Irregular Air Carriers otherwise 
would be subject to the interlocking relationships provisions 
of section 409 of the Act, even though the Irregular Air 
Carriers in which they hold their positions are wholly or 
partially exempted from such provisions by the terms 
of Section 292.1 below. The Board’s statutory powers to 


grant exemptions from provisions of Title IV of the Act 
extend only to air carriers and not to individuals or persons 
other than air carriers. Certain interocking relationships 
as specified in section 409 occupied by such persons are 
lawful only if approved by the Board upon due showing, 
in the form and manner prescribed by the Board, that 
the public interest will not be adversely affected thereby. 
The Board has determined in this regard that since it is 
granting exemption to certain Irregular Air Carriers from 
the requirements of section 409 with respect to certain re¬ 
lationships, a due showing within the meaning of the 
statute to justify approval of an interlocking relationship, 
upon application filed by an officer or director of an Ir¬ 
regular Air Carrier, woud be made by a showing that such 
carrier itself had been granted an exemption from the 
necessity of obtaining approval. To require each such of¬ 
ficer or director to file such an application and make such 
a showing, however, would appear to impose a useless ad¬ 
ministrative burden upon the Board and would not be 
conducive to the proper dispatc of businhess and to the 
ends of justice. The Board has determined, therefore, that 
such showing by all such officers and directors individually 
shall be presumed to have been made, and upon the basis 
thereof has granted blanket approval of such interlocking 
reationships in Section 292.1 below. 

8. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the 
extent required in Section 292.1 below, would be an undue 
burden on Irregular Air Carriers by reason of the limited 
extent of, and the unusual circumstances affecting the 
operations of such carriers, and would not be in the public 
interest. 

On the basis of the foregoing findings and pursuant to 
the Civil Aeronautics Act of 1938, as amended, particularly 
sections 205(a) and 416(b) thereof, and for the purpose 
of providing for the economic regulation of services con¬ 
ducted on an irregular basis by non-oertificated air car¬ 
riers, the Civil Aeronautics Board hereby amends Section 


i 
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292.1 of the Economic Regulations in its entirety to read 
as follows effective June 10,1947: 

21 Section 292.1 of the Economic Regulations 
Ibbegulab Am Caereirs 

(a) Applicability .—This section shall not apply to any 
air carrier authorized by a certificate of public convenience 
and necessity to engage in air transportation, to Alaskan 
Air Carriers, to operations within Alaska, or to any non- 
certificated air carrier engaged in air transportation pur¬ 
suant to special or individual exemption by the Board or 
pursuant to exemption created by any other section of the 
Economic Regulations. 

(b) Classification .—There is hereby established a classi¬ 
fication of non-certificated air carriers to be designated as 
“Irregular Air Carriers”. An Irregular Air Carrier shall 
be defined to mean any air carie (1) which does not hold 
a certificate of public convenience and necessity under sec¬ 
tion 401 of the Civil Aeronautics Act of 1938, as amended, 
(2) which directly engages in interstate or overseas air 
transportation of persons and property or foreign air trans¬ 
portation of property only, and (3) which does not hold 
out to the public, expressly or by a course of conduct, that 
it operates one or more aircraft between designated points, 
or within a designated point, regularly or with a reason¬ 
able degree of regularity upon which aircraft it accepts for 
transportation, for compensation or hire, such members of 
the public as apply therefor or such property as the public 
offers. No air carrier shall be deemed to be an Irregular 
Air Carrier unless the air transortation services offeed and 
peformed by it are of such infrequency as to preclude an 
implication of a uniform pattern or normal consistency of 
operation between, or within, such designated points. With¬ 
in the meaning of this definition a “point” shall mean any 
airport or place were aircraft may be landed or taken-off, 
including the area within a 25-mile radius of such airport 
or place. 
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(c) Exemptions. 

(1) General. —Except as otherwise provided in this sec¬ 
tion, Irregular Air Carriers shall be exempt from all pro¬ 
visions of Title IV of the Civil Aeronautics Act of 1938, 
as amended, other than the following: 

(i) Subsection 401(1) (Compliance with Labor Legis¬ 
lation) ; 

(ii) Section 403 (Tariffs); 

(iii) Subsection 404(a) (Carrier’s Duty to Provide Serv¬ 
ice, etc.), only in so far as said subsection required air 
carriers to provide safe service, equipment, and facilities in 
connection with air transportation; 

(iv) Subsection 404(b) (Discrimination); 

(v) Subsection 407(a) (Filing of Reports): Provided> 
That no provision of any rule regulation, term, con- 

22 dition or limitation prescribed pursuant to said sub¬ 
section 407(a) shall be applicable to Irregular Air 
Carriers unless such rule, regulation, term, condition or lim¬ 
itation expressly so provides; 

(vi) Subsection 407(b) (Disclosure of Stock Ownership); 

(vii) Subsection 407(c) (Disclosure of Stock Ownership 
by Officers or Directors); 

(viii) Subsection 407(d) (Form of Accounts): Provided, 
That no provision of any rule, regulation, term, condition 
or limitation prescribed pursuant to said subsection.407(d) 
shall be applicable to Irregular Air Carriers unless such 
rule, regulation, term, condition or limitation expressly so 
provides; 

(ix) Subsection 407(e) (Inspection of Accounts and 
Property); 

(x) Section 408 (Consolidation, Merger, and Acquisition 
of Control): Provided , That Irregular Air Carriers shall 
be exempt from section 408 in so far as said section would 
make it unlawful, without prior approval by the Board, (a) 
for any Irregular Air Carrier or any person controlling any 
such carrier to purchase, lease, or contract to operate the 
properties, or any substantial part thereof, of another Ir¬ 
regular Air Carrier, (b) for any Irregular Air Carrier to 
consolidate or merge with another Irregular Air Carrier, 



24 


and (c) for any Irregular Air Carrier or any person con¬ 
trolling such air carrier to acquire control of another Ir¬ 
regular Air Carrier; Provided further, That any Irregular 
Air Carrier which consolidates or merges with another Ir¬ 
regular Air Carrier and any Irregular Air Carrier or any 
person controlling any such carrier that acquires control 
of, or purchases, leases, or contracts to operate the proper¬ 
ties, or any substantial part thereof, of another Irregular 
Air Carrier pursuant to the exemption granting herein, 
shall submit to the Board, not more than 30 days following 
the consummation of the transaction, a report indicating in 
reasonable detail the nature and result of the transaction. 

(xi) Subsection 409(a) (Interlocking Relationships): 
Provided , That if an application by any Irregular Air Car¬ 
rier for approval of an interlocking relationship in exis¬ 
tence on the effective date of this section is filed with the 
Board prior to a date 30 days after the effective date of 
this section, such air carrier may retain the officer, director, 
member, or stockholder involved in such relationship pend¬ 
ing fina disposition by the Board of said application: Pro¬ 
vided further, That Irregular Air Carriers shall be exempt 
from subsection 409(a) in so far as said subsection would 
make it unlawful, without prior approval by the Board, (a) 
for any Irregular Air Carrier to have and retain an officer 
or director who is an officer, director, or member, or who is 
a stockholder holds a controlling interest, in another Ir¬ 
regular Air Carrier, (b) for any Irregular Air Carrier, 
knowingly and willfully, to have and retain an officer or 
director who has an officer, director, or member, or as a 
stockholder holding a controlling interest, in another Ir¬ 
regular Air Carrier; 

23 (xii) Subsection 409(b) (Profit from Transfer of 
Securities); 

(xiii) Section 410 (Loans and Financial Aid); 

(xiv) Section 411 (Methods of Competition); 

(xv) Section 412 (Pooling and Other Agreements): Pro¬ 
vided, That Irregular Air Carriers shall be exempt from 
section 412 until 60 days after the effective date of this 
section: Provided further, That Irregular Air Carriers 
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shall be exempt from section 412 in so far as said section 
wonld require any Irregular Air Carrier to file with the 
Board a copy or a memorandum of certain contracts or 
agreements (other than contracts or agreements for pool¬ 
ing or apportioning earnings, losses, traffic, service or 
flying equipment), or of modifications or cancellations there¬ 
of, between such carrier and any other Irregular Air Car¬ 
rier; 

(xvi) Section 413 (Form of Control); 

(xvii) Section 414 (Legal Restraints); 

(xviii) Section 415 (Inquiry into Air-Carrier Manage¬ 
ment) ; 

(xix) Section 416 (Classification and Exemption of Car¬ 
riers). 

(2) Additional Exemptions for Irregular Air Carriers 
Utilizing Small Aircraft. —Subdivisions (ii), (iv), (vi), 
(vii), (x), (xi), (xiii) and (xv) of subparagraph (1) of 
this paragraph shall not apply to any Irregular Air Carrier 
which does not utilize in its air transportation services any 
single aircraft unit having an allowable gross take-off 
weight in excess of 10,000 pounds, or three or more aircraft 
units (not including any aircraft unit having an allowable 
gross take-off weight of less than 6,000 pounds) having an 
aggregate gross take-off weight in excess of 25,000 pounds. 

(3) Additional Temporary Exemptions in Foreign Air 
Transportation. —Notwithstanding any other provisions of 
this section, Irregular Air Carriers for a period of three 
months after the effective date of this section, shall, with 
respect to foreign air transportation of persons, be exempt 
from all provisions of sections 401 (except subsection 401(1) 
and 403 of the Civil Aeronautics Act of 1938, as amended, 
only, however, to the extent that such foreign air trans¬ 
portation of persons is confined to operations of the type 
exempted under section 292.1 prior to this revision of such 
section. 

(4) Approval of Certain Interlocking Relationships .— 
To the extent that any officer or director of an Irregular 
Air Carrier would, without prior approval by the Board, be 
in violation of any provision of subsection 409(a) (3) of the 
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Civil Aeronautics Act of 1938, as amended, by reason of any 
interlocking relationship with another Irregular Air Car¬ 
rier, such relationship is hereby approved. 

24 (5) Effect on Other Statutes. —The exemptions 

hereinabove granted from certain provisions and re¬ 
quirements of sections 408, 409, and 412 shall not constitute 
an order made under such sections, within the meaning of 
section 414, and shall not confer any immunity or relief 
from operation of the “antitrust laws,” or any other stat¬ 
ute (except the Civil Aeronautics Act of 1938, as amended), 
with respect to any transaction, interlocking relationship or 
agreement otherwise within the purview of such section. 

(6) Operational Reports by Irregular Air Carriers. —On 
or before July 20,1947, and thereafter on or before the 20th 
day of every October, January, April and July, each Ir¬ 
regular Air Carrier, except those Irregular Air Carriers 
utilizing only small aircraft, as specified in subparagraph 
(2) of this paragraph, shall file with the Board a quarterly 
operational report covering the period of the three preced¬ 
ing calendar months, showing all flights operated in air 
transportation during such period, and stating, with respect 
to each such flight, the dates of departures and arrivals and 
the origin, destination and intermediate points served. 
Whenever any Irregular Air Carrier theretofore utilizing 
only small aircraft, as specified in subparagraph (2) of 
this paragraph, undertakes to utilize in its air transporta¬ 
tion services any single aircraft unit having an allowable 
gross take-off weight in excess of 10,000 pounds, or three 
or more aircraft units (not including any aircraft unit hav¬ 
ing an allowable gross take-off weight of less than 6,000 
pounds) having an aggregate allowable gross take-off 
weight in excess of 25,000 pounds, such Irregular Air Car¬ 
rier shall notify the Board in writing within not more than 
ten days after the actual commencement of such utilization. 

(d) Registration for Exemption. 

(1) Letter of Registration Required. —From and after 60 
days after the effective date of this section no Irregular Air 
Carrier may engage in any form of air transportation un¬ 
less there is then outstanding and in effect with respect to 


such air carrier a Letter of Registration issued by the 
Board: Provided, That if any Irregular Air Carrier, other¬ 
wise authorized to engage in air transportation pursuant to 
this section, shall file with the Board within 60 days after 
the effective date of this section, an application for a Letter 
of Registration, such applicant may engage in such air 
transportation until such Letter has been issued, or such 
applicant has been notified that it appears to the Board 
that such applicant is not entitled to the issuance of such 
Letter. 

(2) Issuance of Letter of Registration, —Upon the filing 
of proper application therefor, the Board shall issue to any 
Irregular Air Carrier, a Letter of Registration which, un¬ 
less otherwise sooner rendered ineffective, shall expire and 
be of no further force and effect, upon a finding by the 
Board that nforcement of the provisions of section 401 
(from which exemption is provided in this section) would 

be in the public interest and would no longer be an 
25 undue burden on such Irregular Air Carrier or Class 

of Irregular Air Carries. Such application shall be 
certified to by a responsible official of such carrier as being 
correct, and shall contain the following information: (i) 
date; (ii) name of carrier; (iii) mailing address; (iv) lo¬ 
cation of principal operating base; (v) if a corporation, 
the place of incorporation, the name and citizenship of offi¬ 
cers and directors and a statement that at least 75 per 
centum of the voting intereest is owned or controlled by 
persons who are citizens of t he United tSates or of one 
of its possessions; (vi) if an individual or partnership, the 
name and citizenship of owners or partners; (vii) the types 
and numbers of each type of aircraft utilized in air trans¬ 
portation. Such application shall be submitted in duplicate 
in letter form or on C.A.B. Form No. 2789 which is avail¬ 
able on request for the convenience ofapplicants. 

(3) Non-transfer ability of Letter of Registration. —A 
Letter of Registration shall be non-transferable and shall 
be effective only with respect to the person named therein. 

(4) Suspension of eLtter of Registration. —Letters of 
Registration shall be subject to immediate suspension when. 


; 

I 
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in the opinion of the Board, snch action is required in the 
public interest. 

(5) Revocation of Letter of Registration .—Letters of 
Registration shall be subject to revocation, after notice and 
hearing, for knowing and willful violation of any provision 
of the Civil Aeronautics Act of 1938, as amended, or of any 
order, rule or regulation issued under any such provision, 
or of any term, condition or limitation of any authority is¬ 
sued under said Act or regulations. 

(e) Separability .—If any provision of this section or the 
application thereof to any air transportation, person, class 
of persons or circumstance is held invalid, the remainder of 
the section and the application of such provisions to other 
air transportation, persons, classes of persons, or circum¬ 
stances shall not be affected thereby. (52 Stat. 984 and 
1004, as amended; 49 Stat TJ.S.C. 425a and 496b). 

Note: The record-keeping and reporting requirements 
of this section have been approved by the Bureau of the 
Budget in accordance with the Federal Reports Act of 1942. 

By the Civil Aeronautics Board: 

/e/ M. C. Mulligan 
. Secretary 

(Seal) 

• •••••••• 

26 Filed Mar. 29, 1951. 

EXHIBIT D 

Regulations Serial Number ER-142. 

UNITED STATES OP AMERICA 

CIVIL AERONAUTICS BOARD 

Washington, D. C. 

Economic Regulations; Revision of §292.1; 

Adopted: April 13,1949; Effective: May 20,1949. 

1295-51 

Classifications and Exemptions. 

Irregular Air Carriers. 

The Civil Aeronautics Board, having circulated for com¬ 
ment a draft of proposed regulation amending §292.1 of its 
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Economic Regulations relating to Irregular Air Carriers, 1 
having considered written comments and oral argument 
thereon, and having also considered other data and infor¬ 
mation 2 available to the Board, finds as follows: 

1. Since 1938 there has been in effect an exemption regu¬ 
lation of the Board which exempts Irregular Air Carriers 
from certain provisions of Title IV of the Civil Aeronautics 
Act. By various amendments since 1938 the extent of eco¬ 
nomic regulation of such carriers has been gradually ex¬ 
tended by the Board. The last general revision of the reg¬ 
ulation occurred in May, 1947, at which time the Board 
found that both the protection of the public from improper 
practices by the noncertificated carriers and protection of 
the certificated carriers against unregulated competition re¬ 
quires that additional regulatory provisions of the Act be 
made applicable to such carriers. 

2. Experience since May of 1947 has demonstrated the 

need for further revision of the regulation, particu- 
27 larly with respect to the regulation of Large Irregu¬ 
lar Carriers. 2 Although a substantial number of 
Large Irregular Carriers have attempted to comply with 
the regulation and to meet such need as exists for irregular 
service, the regulation has served as a cloak for operations 
which are not within the intent and purpose of the regu¬ 
lation. Purporting to operate pursuant to the regulation 
some of the Large Irregular Carriers have conducted a sub¬ 
stantial amount of regular operations, although the Board 
intended to authorize, and did authorize, only the rendition 
of irregular, limited and sporadic operations. 

i The term “Irregular Air Carrier” as used herein is defined in paragraph 
(b) of Section 292.1 below. 

* Such data and information include, among other things, the reports 
heretofore filed with the Board by the Irregular Air Carriers pursuant to 
Sections 292.1 and 202.1; data obtained in investigations made by the en¬ 
forcement staff of the Board, particularly in Docket No. 3450, In the Matter 
of the Investigation of the Activities and Practices of Large Irregular Car¬ 
riers; and formal and informal complaints filed against Irregular Air Camera. 

s An Irregular Air Carrier is classified as a Large Irregular Carrier if the 
allowable gross weight of the aircaft units utilized in the transportation 
services of the carrier exceeds 10,000 pounds for any one unit or 25,000 
pounds for the total of such units (disregarding units of 6,000 or less). 
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3. The temptation on the part of the Large Irregular Car¬ 
rier which has no other means of livelihood to violate the 
regulation is very great, because such carrier tends for eco¬ 
nomic reasons to gravitate to the more lucrative routes and 
to operate with increasing regularity thereon in order to 
obtain full utilization of large aircraft. Route operations 
also permit the development of return loads, thus eliminat¬ 
ing the less profitable flights to off-route points on which 
little or no payload is developed. To obtain sufficient uti¬ 
lization of large aircraft for an economical operation based 
on air transportation alone a substantial number of flights 
between definite points becomes necessary or desirable, even 
if only one or two large aircraft are being used. The need 
for route operations is further emphasized by operational 
factors, such as considerations of maintenance, overhaul, 
fueling and crew change for large aircraft. 

4. The Large Irregular Carriers themselves have recog¬ 
nized the difficulty of attempting to conduct irregular serv¬ 
ices profitably with large aircraft. In the oral argument 
before the Board in this proceeding and in recent applica¬ 
tions for further exemption authority to conduct scheduled 
operations the carriers have emphasized this difficulty. As 
stated by three recent applicants 4 

“Large aircraft are costly and are expensive to main¬ 
tain and operate. Safety and other applicable regula¬ 
tions require substantial expenditures. Traffic in vol¬ 
ume and regularity sufficient to support operations for 
such aircraft and under such conditions is inevitably 
traffic between fairly large population centers. The 
number of such population centers is necessarily lim¬ 
ited. [The applicant] has found, over a period of some 
two and one-half years of operations as a non- 
28 scheduled carrier, that profitable operations un¬ 

der §292.1 are impossible if that regulation is 
strictly construed to limit seriously the number of 
flights between named points.” 

< Dockets Noe. 3430, 3433 and 3434. 
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This is not an isolated statement of the difficulty, for it 
represents the view held and expressed in different ways 
by other Large Irregular Carriers. 

5. In addition to regular operations conducted by indi¬ 
vidual carriers, the operations of groups of such carriers 
have sometimes been conducted, either by agreement or by 
accident, in such a manner as to result in the holding out 
to th epublic, by means of advertisements and otherwise, 
of an integrated service offering regular daily flights be¬ 
tween specified points. This is most frequently accom¬ 
plished through the device of a ticket or travel agent which 
represents a number of Large Irregular Carriers and ad¬ 
vertises the fact that it sells tickets between designated 
points as agent for them. Even though the operations of 
a particular irregular carrier represented by the agent are 
irregular and infrequent, judicious spacing and arrange¬ 
ment of such flights by a sufficient number of carriers results 
in the operation of a frequent and regular service by the 
group. When the prospective passenger presents himself 
to the ticket agent through whom the service is offered, it 
is thus possible to accommodate the passenger on any date 
desired. Apart from the question of the legal propriety 
of such an arrangement, it is difficult to imagine an arrange¬ 
ment which more fully and completely violates the purpose 
and intent of §292.1.® 

6. In addition to the regularity and frequency of opera¬ 
tions, the wide-spread abuses noted by the Board in its 
findings attached to the revision of §292.1 in May of 1947 
have not only continued, but in many respects have become 
greater and more flagrant. Rate cutting and departures 
from published tariffs have occurred, and have and will 
necessitate criminal action against agents and carriers 
whenever such practices become known to the Board. 

7. On the basis, therefore of our experience to date we 
conclude that large aircraft have a limited and restricted 
utility in meeting the need for irregular air service, and 

5 A proposal for further amendment of the regulation dealing with this 
and related devices used to evade the purpose of the regulation is being 
circulated to the public for comment concurrently herewith. 
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that carriers which purchase and attempt to use substan¬ 
tial numbers of such aircraft in irregular air service are 
likely to be driven by economic compulsion to the operation 
of a regular service on heavily traveled routes already being 
served by certificated carriers. Thus, violation of law is 
brought about and the operations conducted go be- 
29 yond the need for irregular services authorized by 
the Board. The Board has concluded, therefore, 
that the public interest requires that permission to use 
large aircraft in irregular air service should be granted 
only in cases in which (a) it is demonstrated that a need 
for irregular air service exists and will be met by the use 
of such aircraft, and (b) the Board can define the scope of 
the carrier’s authority with more particularity than is pos¬ 
sible under a blanket exemption authority such as §292.1. 
Accordingly, the Board finds that the repeal of §292.1, inso¬ 
far as it pertains to Large Irregular Carriers, is required as 
soon as feasible without causing undue hardship. 

8. The desirability of terminating the blanket exemp¬ 
tion authority does not mean that there is not some need 
for the use of large aircraft in irregular air service, or that 
some of the Large Irregular Carriers have not been meet¬ 
ing such need under the present rgulation. iW believe, on 
the contrary, that a definite need exists for the use of such 
aircraft under proper circumstances. In view of the diffi¬ 
culty of complying with section 401 of the Act with respect 
to services of this character, it may be that in particular 
cases and after examination of all of the facts the Board 
will find that enforcement of the Act would be an undue 
burden on the carrier and is not in the public interest. Ac¬ 
cordingly, the Board finds that the regulation should pro¬ 
vide that Large Irregular Carriers may file applications for 
individual exemption orders, and may continue to operate 
pursuant to §292.1 pending final determination of such ap-, 
plications. One of the factors which the Board would take 
into consideration in disposing of such applications is the 
extent to which the applicant had engaged in regular opera¬ 
tions and had otherwise failed to comply with the require¬ 
ments of the Act and the Board’s regulations. In any 
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orders of approval of individual exemption the Board will 
expect to insert appropriate conditions relating to the ter~ 
of the exemption, the nature of the services to be rendered, 
the areas within which such srvices may be furnished, and 
other appropriate conditions intended to confine the car¬ 
rier to the rendition of an irregular service. 

9. In harmony with the finding that exemption from sec¬ 
tion 401(a) should be withdrawn, the Board finds that the 
existing partial exemption of Large Irregular Carriers 
from §§408, 409(a) and 412. In view of the scope of opera¬ 
tions being conducted by the Large Irregular Carriers, the 
extent of violations, and the necessity of protecting the 
public interest and providing for uniform application of 
the Act to carriers conducting similar or comparable opera¬ 
tions, the Board is unable to find that enforcement of the 
provisions of §§408, 409(a) and 412 with respect to such 
carriers is not in the public interest, and, on the contrary, 
finds that enforcement of such provisions is in the public 
interest. For the same reasons te Board is unable to find 
that enforcement of those provisions of §404(a) which re¬ 
quire each air carrier to establish, observe and enforce just 
and reasonable individual rates, fares, charges, classifica¬ 
tions, rules, regulations and practices relating to 

30 interstate and overseas air transportation is not in 
the public interest, and, on the contrary, finds that 
enforcement of such provisions is in the public interest. 

10. Certain additions and changes have been found neces¬ 
sary in the regulation as applied to Small Irregular Car¬ 
riers alone. The combined or coordinated operations re¬ 
ferred to in paragraph 5 above with regard to the Large 
Irregular Carriers would also violate the intent and purpose 
of the regulation if used by Small Irregular Carriers. Be¬ 
cause the Small Irregular Carriers are exempt from certain 
sections of the Act, specifically §412, which would otherwise 
cover agreements to conduct combined operations, the 
Board finds it is necessary to directly prohibit such agree¬ 
ments by the Small Irregular Carriers in order to prevent 
violation of the standard of irregularity established by the 
Regulation. Another change prohibits issuance of a Letter 
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of Registration to a Small Irregular Carrier if certain own¬ 
ers or officials of the company were associated with certain 
classes of air carriers whose Letter of Registration was 
suspended or revoked unless the Board finds there will be 
no adverse effect on the applicant’s operations. The Board 
finds the method by which certain individuals have evaded 
the effect of a suspension or revocation by altering the cor¬ 
porate form or by securing another letter should be pre¬ 
vented and that this regulatory means is appropriate for 
that purpose. An additional suspension provision has been 
placed in the Small Irregular Carrier section which allows 
the Board to suspend such Letters on 10 days’ notice, but 
without hearing, for failure to file tariffs or reports. Such 
suspension continues until the Board finds that the Small 
Irregular Carrier as complied or will comply with the re¬ 
quirements. The Board finds such provision necessary be¬ 
cause of the great difficulty which has been encountered in 
obtaining compliance with the requirements for filing re¬ 
ports and tariffs by Small Irregular Carriers. 

11. Certain minor amendments, which apply to both 
Large and Small Irregular Carriers have been included in 
the amended Regulation. Most of these relate to termina¬ 
tion or cancellation of outstanding Letters of Registration 
and are required in order that Letters of Registration shall 
not continue to be outstanding long after operations there¬ 
under have ceased. 

12. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the 
extent required in §292.1 below, would be an undue burden 
on Irregular Air Carriers by reason of the limited extent 
of, and the unusual circumstances affecting the operations 
of such carriers, and would not be in the public interest. 

On the basis of the foregoing findings and pursuant to the 
Civil Aeronautics Act of 1938, as amended, particularly 
§§205(a) and 416(b) thereof, and for the purpose of pro¬ 
viding for the economic regulation of services conducted on 
an irregular basis by noncertificated air carriers, the Civil 
Aeronautics Board hereby amends §292.1 (14 OFR 292.1) 
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of the Economic Regulations in its entirety to read as fol¬ 
lows, effective May 20, 1949: 

31 (a) Definitions. The term “point” as used in this 

section shall mean any airport or place where air¬ 
craft may be landed or taken off, including the area 
within a 25-mile radius of such airport or place. 

(b) Classification. There is hereby established a classi¬ 
fication of noncertificated air carriers to be designated as 
“Irregular Air Carriers.” The term “Irregular Air Car¬ 
rier” means any air carrier which (1) directly engages in 
air transportation, (2) does not hold a certificate of public 
convenience and necessity under section 401 of the Civil 
Aeronautics Act of 1938, as amended, and (3) does not 
operate, or hold out to the public expressly or by course 
of conduct that it operates, one or more aircraft between 
designated points, or within a designated point, regularly 
or with a reasonable degree of regularity, upon which air¬ 
craft it accepts for transportation, for compensation or hire, 
such members of the public as apply therefor or such 
property as the public offers. No air carrier shall be 
deemed to be an Irregular Air Carrier unless the air trans¬ 
portation services offered and performed by it are of such 
infrequency as to preclude an implication of a uniform 
pattern or normal consistency of operation between or 
within, such designated points. 

(1) Small Irregular Carriers. Any irregular air carrier, 
as classified above, which does not use in its transportation 
services aircraft units having a gross take-off weight in 
excess of 10,000 pounds for any one unit or of 25,000 pounds 
for the total of such units (disregarding units of 6,000 
pounds or less), shall be classified as a Small Irregular 
Carrier. 

(2) Large Irregular Carriers. Any irregular air car¬ 
rier other than a Small Irregular Carrier shall be classified 
as a Large Irregular Carrier; provided, that no air carrier 
shall be so classified unless it holds a Letter of Registration 
issued to it as a Large Irregular Carrier pursuant to ap¬ 
plication therefor filed with the Board before August 6, 
1948, and not revoked or cancelled as of May 20,1949. 
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(c) Small Irregular Carriers. 

(1) Exemptions. Except as otherwise provided in this 
section, each Small Irregular Carrier, falling within the 
classification above, shall be temporarily exempt from the 
following provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended: 

(1) Subsection 401(a); 

(ii) Section 403; 

(iii) Subsection 404(a); provided , that Small Irregular 
Carriers shall abide by those provisions of this subsection 
which require air carriers to provide safe service, equipment 

and facilities in connection with air transportation; 
32 (iv) Subsection 404(b); 

(v) Subsection 405(e); 

(vi) Subsection 407(h); 

(vii) Section 408; 

(viii) Subsection 409(a); and 

(ix) Section 412. 

(2) Duration. The temporary exemption from any pro¬ 
vision of Title IV of the Act provided by this paragraph (c) 
shall continue in effect only until such time as the Board 
shall find that enforcement thereof would he in the public 
interest or would no longer be an undue burden on the 
Smal Irregular Carriers; Provided, that upon such a find¬ 
ing as to any Small Irregular Carrier or class of Small 
Irregular Carriers, such exemption shall to that extent ter¬ 
minate with respect to such carrier or class of carriers. 

(3) Approval of certain interlocking relationships. To 
the extent that any officer or director of a Small Irregular 
Carrier would, without prior approval of the Board, be in 
violation of any provisions of subsection 409(a) of the Civil 
Aeronautics Act of 1938, as amended, by reason of any 
interlocking relationship directly involving such Small Ir¬ 
regular Carrier, such relationship is hereby approved. 

(4) Effect on other statutes. The temporary exemption 
hereinabove granted from section 408, 409(a) and 412 shall 
not constitute an order made under such sections, within 
the meaning of section 414, and shall not confer any im¬ 
munity or relief from operation of the “antitrust laws,” 
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or any other statute (except the Civil Aeronautics Act of 
• 1938, as amended), with respect to any transaction, inter¬ 
locking relationship, or agreement otherwise within the 
purview of such section. 

(5) Conditions to exercise of temporary exemption priv¬ 
ilege. 

(i) Necessity for Letter of Registration. No person 
shall exercise the temporary exemption privilege conferred 
by this paragraph (c) unless there is in effect with respect 
to such person a Letter of Registration issued by the Board, 
acknowledging that such person has been duly registered 
with the Board as a Small Irregular Carrier under the pro¬ 
visions of §292.1 of the Economic Regulations, as amended, 
relating to irregular air transportation. Any Small Ir¬ 
regular Carrier which holds a Letter of Registration issued 
to it, and not revoked or cancelled, prior to May 20,1949, is 
not required to obtain another Letter of Registration. 

(ii) Prohibition against combined operations. No Small 
Irregular Carrier shall make or maintain any agree- 

33 ment or arrangement with any other air carrier or 
air carriers with respect to the conduct of air trans¬ 
portation services which, if conducted by a single carrier, 
would take it out of the classification of an Irregular Air 
Carrier as set forth above. 

(6) Letters of Registration. 

(i) Issuance of Letter of Registration. Except as pro¬ 
vided in subparagraph (ii) hereof, upon the filing of proper 
application therefor the Board will issue to any Small Ir¬ 
regular Carrier a Letter of Registration. Such application 
shall be certified as correct by a responsible official of such 
carrier, and shall contain the following information: (a) 
date; (b) name of carrier; (c) mailing address; (d) location 
of principal operating base; (e) if a corporation, the place 
of incorporation, the name and citizenship of officers and di¬ 
rectors and a statement that at least 75 per centum of the 
voting interest is owned or controlled by persons who are 
citizens of the United States or of one of its possessions; 
(f) if an individual or partnership, the name and citizen¬ 
ship of owners or partners; (g) the types and numbers ox 
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each type of aircraft utilized in air transportation. Such 
application shall be submitted in duplicate in letter form 
or on CAB Form No. 2789, which is available on request 
for the convenience of applicants. 

(ii) Restrictions on issuance of Letter of Registration. 
An application filed pursuant to subparagraph (i) hereof 
will be denied and no Letter of Registration as a Small 
Irregular Carrier will be issued to an applicant which has, 
or proposes to have, as owner, partner, officer, director, or 
stockholder holding a controlling interest, any person who 
was or is connected in any such capacity with any Irregular 
Air Carrier, Non-certificated Cargo Carrier or Air Freight 
Forwarder, if the Letter of Registration or exemption 
privilege of such carrier or forwarder was suspended or 
revoked by the Board on account of acts or omissions which 
occurred during the time of such connection, unless it has 
been shown to the Board by such applicant, and the Board 
finds, that the public interest and applicant’s intention and 
ability to conform to the provisions of the Act and re¬ 
quirements thereunder will not be adversely affected by 
such relationship or former relationship. For the pur¬ 
pose of carrying out the intent of this provision, the Board 
may, before or after the issuance of a Letter of Registra¬ 
tion, require the applicant to furnish information in addi¬ 
tion to that required to be set forth in its application filed 
pursuant to subparagraph (i) hereof. 

(iii) Effective period. Each Letter of Registration of a 
Small Irregular Carrier shall become effective only upon 
the date specified therein and shall continue in effect until 
suspended, revoked or cancelled, or until the temporary 
exemption privilege conferred by this paragraph (c) shall 
terminate or otherwise cease to be effective with respect to 
such Small Irregular Carrier, whichever occurs first. 

(iv) Nontransferability of Letter of Registration. A 
Letter of Registration shall be nontransferable and 

34 shall be effective only with respect to the person or 
persons named therein. 

(v) Suspension of Letter of Registration. Letters of 
Registration shall be subject to immediate suspension when, 
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in the opinion of the Board, snch action is required in the 
public interest. Letters of Registration shall be further 
subject to suspension, without hearing or other proceedings, 
for continuing failure to file tariffs or reports as required 
by provisions of the Act or any order, rule or regulation 
issued thereunder, after not less than 10 days’ notice to the 
Small Irregular Carrier within which to comply with such 
requirement. Such suspension shall continue until the 
Board finds that such suspended carrier has complied with 
or submitted satisfactory evidence and assurance that it 
will comply with the provisions of the Act or such rules, 
regulations or orders. Failure to seek reinstatement of a 
Letter of Registration suspended pursuant to the provi¬ 
sions of this subparagraph within a period of 60 days after 
notice to the carrier of such suspension shall automatically 
terminate all rights under such Letter of Registration; 
provided , that in the case of a Letter of Registration sus¬ 
pended prior to May 20, 1949, failure to seek reinstatement 
of such Letter of Registration, prior to July 20,1949, shall 
automatically terminate all rights under such Letter of 
Registration. 

(vi) Revocation of Letter of Registration. Letters of 
Registration shall be subject to revocation, after notice 
and hearing, for knowing and willful violation of any pro¬ 
visions of the Act or of any order, rule, or regulation issued 
under any such provision or of any term, condition, or 
limitation of any authority issued under said Act or regu¬ 
lations, or for any cause which, at the time of revocation, 
would justify the Board in refusing to issue to the holder 
of such Letter a like Letter. 

(vii) Cancellation of Letter of Registration. 

(a) The Letter of Registration of any Small Irregular 
Carrier shall be cancelled without prejudice upon the filing 
by such carrier of a written request for cancellation; pro¬ 
vided, that the Board may refuse to grant such request if 
any proceeding or action is pending in which the Small 
Irregular Carrier’s Letter of Registration may be subject 
to suspension or revocation. 
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(5) In any case in which the Board has reason to believe 
that a Small Irregular Carrier has ceased to operate pur¬ 
suant to the temporary exemption privilege conferred by 
this paragraph (c), the Board may, by registered letters 
mailed to the carrier at its last known address and to the 
designated agent of such carrier, if any, request such car¬ 
rier to advise the Board, within 60 days after receipt there¬ 
of, whether such carrier wishes to continue such operations 
or to have its Letter of Registration cancelled. Failure to 
reply within a period of 60 days after receipt thereof, or 
return of such letters unclaimed, shall automatically ter¬ 
minate all rights under such Letter of Registration. 

(d) Large Irregular Carriers. 

(1) Exemptions. Except as otherwise provided in 
35 this section, eacr Large Irregular Carrier, falling 
within the classification above, shall be temporarily 
exempt from the following provisions of Title TV of the 
Civil Aeronautics Act of 1938, as amended: 

(1) Subsection 401(a); 

(ii) Subsection 404(a); provided, however, that each such 
Large Irregular Carrier shall abide by those provisions 
of this subsection which require air carriers to provide safe 
service, equipment and facilities in connection with inter¬ 
state and overseas air transportation; and to establish, ob¬ 
serve and enforce just and reasonable individual rates, 
fares and charges and just and reasonable classifications, 
rules, regulations and practices relating to such air trans¬ 
portation. 

(iii) Subsection 405(e). 

(2) j Duration. The temporary exemption conferred by 
this paragraph (d) shall terminate and cease to be effec¬ 
tive with respect to each Large Irregular Carrier at 12:01 
a on., E.S.T., on June 20,1949; provided, that any Large Ir¬ 
regular Carrier which before such time has on file with the 
Board pursuant to section 416(b) of the Act an application 
for an individual exemption from Title IV of the Act ex¬ 
tending to all or part of the air transportation which such 
Large Irregular Carrier is authorized to perform as of 
June 19, 1949, pursuant to the temporary exemption con- 
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ferred by this paragraph (d), may continue, except during 
any such time as its Letter of Registration may be sus¬ 
pended, to exercise such privilege until, but only until, the 
date specified in the Board’s order finally disposing of 
its application for individual exemption, or until its Letter 
of Registration is revoked or cancelled, whichever shall be 
earlier. Suspension of the Letter of Registration of a 
Large Irregular Carrier shall not render such carrier in¬ 
eligible to file an application for individual exemption here¬ 
under. 

(3) Condition to exercise of temporary exemption privi¬ 
lege. No person shall exercise the temporary exemption 
privilege conferred by this paragraph (d) unless there is 
in effect with respect to such person a Letter of Registration 
issued by the Board, acknowledging that such person has 
been duly registered with the Board as a Large Irregular 
Carrier under the provisions of §292.1 of the Economic 
Regulations, as amended, relating to irregular air trans¬ 
portation. 

(4) Nontransferability of Letter of Registration. A Let¬ 
ter of Registration shall be nontransferable and shall be 
effective only with respect to the person or persons named 
therein. 

(5) Suspension of Letter of Registration. Letters of 
Registration shall be subject to immediate suspension when, 
in the opinion of the Board, such action is required in the 
public interest 

(6) Revocation of Letter of Registration. Letters of 
Registration shall be subject to revocation, after notice and 

hearing, for knowing and willful violation of any 
36 provisions of the Act or of any order, rule, or regula¬ 
tion issued under any such provisions or of any term, 
condition or limitation of any authority issued under said 
Act or regulations. 

(7) Cancellation of Letter of Registration. 

(i) The Letter of Registration of any Large Irregular 
Carrier shall be cancelled without prejudice upon the filing 
by such carrier of a written request for cancellation; pro¬ 
vided, that the Board may refuse to grant such request if 
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i any proceeding or action is pending in which the carrier’s 
Letter may be subject to suspension or revocation. 

(ii) In any case in which the Board has reason to be- 
■ lieve that a Large Irregular Carrier has ceased to operate 
pursuant to the temporary exemption conferred by this 
paragraph (d), the Board may, by registered letters mailed 
to the carrier at its last known address and to the desig¬ 
nated agent of such carrier, if any, request such carrier to 
advise the Board, within 60 days after receipt thereof, 
whether such carrier wishes to continue such operations or 
to have its Letter of Registration cancelled. Failure to 
reply within a period of 60 days after receipt thereof, or 
return of such letters unclaimed, shall automatically termi¬ 
nate all rights under such Letter of Registration. 

(8) Interlocking Relationships. If an application by any 
Large Irregular Carrier for approval of an interlocking 
relationship in existence on May 20, 1949, and heretofore 
exempt from the provisions of section 409(a) is filed with 
the Board on or before June 20, 1949, such carrier may re¬ 
tain the officer, director, member or stockholder involved 
in such relationship pending final disposition by the Board 
of said application, and such relationship is hereby ap¬ 
proved pending such final disposition. 

(9) Operational limitations for Large Irregular Carriers. 
Large Irregular Carriers shall not engage in the foreign 
air transportation of persons, and are not granted any ex¬ 
emption by this regulation from the provisions of the Civil 
Aeronautics Act of 1938, as amended, with respect to such 
foreign air transportation of persons. 

(e) Non-Applicability. This section shall not apply to 
any air carrier authorized by a certificate of public con¬ 
venience and necessity to engage in air transportation, to 
Alaskan Air Carriers, to operations within Alaska, or to 
any noncertificated air carrier engaged in air transporta¬ 
tion pursuant to special or individual exemption by the 
Board or pursuant to exemption created by any other sec¬ 
tion of the Economic Regulations. 

(f) Separability. If any provisions of this section or the 
application thereof to any air transportation, person, class 
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of persons, or circumstances is held invalid, the remainder 
of the section and the application of such provisions to other 
air transportation, persons, classes of persons, or circum- 
tances shall not be affected thereby. 

37 (g) Past Violations. All those provisions of this 

section in effect prior to this amendment which are 
included in the amendment without substantial change are 
hereby affirmed and continued in effect and all such provi¬ 
sions are intended to speak from the time of their first 
enactment All references to violations of the Board’s 
Regulations include any violations at any time of the pro¬ 
visions of this section as then in effect, and this amendment 
shall in no way affect any pending enforcement proceeding 
or action, or any enforcement action taken subsequent to the 
effective date of this amendment with respect to violations 
which occurred prior to such effective date. 

(205, 409, 416 ; 52 Stat. 984, 1002, 1004 ; 49 U.S.C. 425, 
489, 496) 

By the Civil Aeronautics Board: 


[seal] 


• * * 


M. C. Mulligan 
Secretary 

• * • • 
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Filed Mar. 29, 1951. 
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Washington, D. C. 

Economic Regulations; Amendment No. 1 to Part 291. 

Adopted: March 2,1951; Effective: April 6,1951. 
Irregular Air Carriers 


Operational Limitations on Exercise Of Temporary 
Exemption by Large Irregular Carriers 

By the Civil Aeronautics Act of 1938 the Congress es¬ 
tablished a policy of limited competition in air transporta- 
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tion and provided that no air carrier should engage in any 
air transportation without a certificate issued by the Board 
after a full public hearing in which the applicant proved 
that the service requested was required by the public con¬ 
venience and necessity and that he was fit, willing, and 
able to perform it. By section 416(b) of the Act the Board 
is empowered, however, to exempt an air carrier or class 
of air carriers from this requirement among others if it 
finds that the enforcement of such requirement is or would 
be an undue burden on the air carrier or class of air car¬ 
riers concerned by reason of the limited extent of, or un¬ 
usual circumstances affecting, the operation of such air 
carrier and that the enforcement of such requirement is not 
in the public interest. 

Acting pursuant to the exemption authority referred to 
above, the Board on May 7,1947, exempted a certain class 
of air carrier conducting irregular operations and employ¬ 
ing aircraft with a gross weight in excess of 10,000 (later 
amended to 12,500) pounds for any one unit from the re¬ 
quirement of holding a certificate of public convenience and 
necessity. However, the basic limitation upon frequency 
of operations which had been in force since 1938 was re¬ 
tained although it was stated in more precise form, and the 
carriers were made subject to more of the regulatory pro¬ 
visions of Title IV of the Act. The exemption of this class 
of carriers, known as the large irregular carriers, was ter¬ 
minated by action of the Board under date of April 13, 
1949. Although the blanket authority to these carriers as 
a class was terminated on that date, the Board’s order 
ending the exemption contemplated that the majority of 
the carriers comprising the class would file applications for 
individual exemptions. In order to provide interim oper¬ 
ating authority to conduct truly irregular services during 
the time such applications were being considered, the 
Board’s regulations as amended at that time provided for 
the continuation of the earlier authority under section 291 
in those cases where application for an individual exemption 
had been filed prior to June 20,1949, until such time as the 
Board acted on the application concerned. 
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39 On May 25,1950, the Board issned its opinion set¬ 
ting forth the policy to be followed in disposing of 
the applications of the large irregular carriers for indi¬ 
vidual exemption which were filed pursuant to section 
291.16 of the Economic Regulations. On the same date the 
Board issued several orders disposing of certain carriers’ 
applications. In order to assure compliance with our regu¬ 
lations and to prevent operations exceeding those author¬ 
ized, these orders included specific conditions and restric¬ 
tions which were not present in the earlier exemption au¬ 
thority, and since that date similar conditions and restric¬ 
tions have been inserted in the individual exemptions grant¬ 
ed to other carriers. It is expected that, subject to varia¬ 
tions in individual cases, similar conditions will be included 
in all further individual exemptions which may be granted 
to any of the remaning large irregular carriers whose ap¬ 
plications have not yet been processed. 

Thus the interim authority granted by the provisions of 
section 291.16 of the Economic Regulations to large ir¬ 
regular carriers whose cases have not been processed is at 
variance with the standard terms and conditions contained 
in the individual exemption orders issued to carriers of es¬ 
sentially the same class. In order to cure this inequality 
and to set forth specifically the exact limitations of the oper¬ 
ational authority conferred upon large irregular carriers 
under section 291.16, the Board is promulgating this regu¬ 
lation. 

It should be noted that the purpose of the authorization 
conferred herein, as in all prior exemption regulations deal¬ 
ing with this class of carriers, is to permit the performance 
of services supplementary and complementary to those per¬ 
formed by carriers holding certificates of public conveni¬ 
ence and necessity, but no more. It is the Board’s opinion 
that the number of flights permitted thereunder will ade¬ 
quately take care of the demand for such supplementary 
service whether provided in common carriage or by way of 
private carriage for hire. While the Board has no direct 
economic control over non-common carriage or the number 
of flights performed therein, and does not by this regulation 
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purport to regulate such carriage, we believe that the 
amount of supplementary common carrier service which is 
in the public interest and which should be authorized herein 
can be fixed only after the service, if any, performed by the 
carrier in other carriage for hire has been taken into ac¬ 
count. Consequently, while an aircraft operator who de¬ 
votes himself exclusively to a bona fide noncommon car¬ 
rier operation may perform as many flights as he wishes, he 
may not enjoy the benefits of this exemption unless the 
total of all flights performed for compensation or hire are 
within the maximum provided for herein. An exception 
to this restriction in the case of contract operations per¬ 
formed for the Defense Forces is being issued by separate 
exemption order simultaneously herewith. 

Interested persons have been afforded an opportunity to 
participate in the making of this rule and to present oral 
argument before the Board, and due consideration has 
been given to all relevant matter submitted and arguments 
presented. 

40 In consideration of the foregoing the Board hereby 
amends Part 219 of the Economic Regulations effec¬ 
tive April 6,1951, by adding a new section 291.27 to read as 
follows: 

* 1 §291.27. Large Irregular Carriers: conditions on oper¬ 
ating authority—extent of operations —(a) As an express 
condition on the operating authority granted by this Part 
and the letters of registration issued hereunder, no large 
irregular carrier shall engage in flights for compensation or 
hire, whether such flights are regarded by the carrier as 
common carriage or noncommon carriage: 

(1) In excess of a total of three (3) flights in the same 
direction during any period of four successive calendar 
weeks between the following points: 

(i) New York and Miami, 

(ii) New York and Los Amgeles, 

(iii) New York and San Francisco, 

(iv) New York and Chicago, 

(v) New York and Detroit, 

(vi) Los Angeles and San Francisco, 

(vii) Chicago and Los Angeles, 
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(viii) Chicago and San Francisco, 

(ix) Chicago and Seattle, 

(x) Chicago and Washington, and 

(xi) Chicago and Miami. 

(2) In.excess of a total of eight (8) flights in the same 
direction during any period of four successive calendar 
weeks between any two points other than those specified in 
subsection (1) above, 

(3) Between any two points in the same direction on th*- 
same day of two or more successive calendar weeks, 

(4) In excess of a total of three (3) flights between any 
two points in the same direction during any period of two 
successive calendar weeks unless such period is followed by 
a break of at least one calendar week during which no 
flights are operated between such points, 

(5) Which are so arranged as to result in the observance 
of breaks required by subparagraph (4) above at regularly 

recurring intervals, or 

41 (6) Which are so arranged as to result in an* 

uniform pattern or normal consistency of operations 
between any two points. ’ ’ 

“(b) Notwithstanding the provisions of §291.1 (b), the 
term ‘point’ as used in this section 291.27 shall mean any 
city or any airport or place where aircraft may be landed 
or taken off, including the area within a 50-mile radius of 
such city, airport, o\ place.” 

(Secs. 205(a), 52 Stat. 984. Interpret or apply sections 
401 and 416,52 Stat 987,1004; 49 U.S.C. 481,496). 

By the Civil Aeronautics Board: 


[seal] 


M. C. Mulligait 
Secretary 
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42 Filed Apr. 16,1951. 

UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OP COLUMBIA 

Civil Action No. 1295-51 

American Air Transport, Inc., Miami Airlines, Inc., 

Plaintiffs , 

v. 

Civil Aeronautics Board, D. W. Rentzel, Oswald Ryan, 

Josh Lee, Joseph P. Adams, Chan Gurney, Defendants. 

Stipulation. 

It is hereby stipulated and aorekd by and between the 
parties hereto, by their respective attorneys, that the fol¬ 
lowing matters may be considered by the Court in ruling 
upon any motion which may be filed for summary disposi¬ 
tion of the complaint herein as fully as if said matters had 
been alleged in the complaint: 

1. Civil Aeronautics Board Draft Release No. 43, dated 
June 5, 1950, which gave notice of the defendant Board’s 
intention to adopt the regulation here complained against 
and afforded interested persons an opportunity to submit 
written data, views, or arguments pertaining thereto, was 
published in the Federal Register of June 8,1950 (15 Fed. 
Reg. 3590), and copies thereof were mailed by the Board 
to all large irregular carriers holding Letters of Registra¬ 
tion issued by the Board, including the plaintiffs herein. A 
copy of such draft release is annexed hereto as Exhibit 1 
and incorporated herein by this reference. 

2. Draft Release No. 43A, dated September 28, 

43 1950, which advised that oral argument would be 
received by the Board upon the proposal contained 

in Draft Release 43 from all intereested persons requesting 
leave to appear before the Board, was published in the Fed¬ 
eral Register of October 4, 1950 (15 Fed. Reg. 6673), and 
copies thereof were mailed by the defendant Board to all 
large irregular carriers holding Letters of Registration is- 
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sued by the Board, including the plaintiffs herein. A copy 
of such draft release is annexed hereto as Exhibit 2 and in¬ 
corporated herein by this reference. 

3. By notice dated October 12, 1950, and published in 
the Federal Register of October 17, 1950 (15 Fed. Reg. 
6935), the hearing initially scheduled for October 17, 1950 
by Draft Release 43A, mentioned in paragraph 2 above, was 
postponed until November 2, 1950. Such notice of post¬ 
ponement of hearing was mailed to all large irregular air 
carriers holding Letters of Registration issued by the 
Board, including the plaintiffs herein. 

4. In response to Draft Release 43, mentioned in para¬ 
graph 1 above, the plaintiff American Air Transport, Inc., 
filed with the Board written data, views and arguments op¬ 
posing the proposal embodied in Draft Release 43. Similar 
written opposition to such proposal also was filed on behalf 
of the plaintiff Miami Airlines, Inc., and other large ir¬ 
regular carriers, by the Aircoach Transport Association, 
of which association the plaintiff Miami Airlines, Inc., was 
at that time a member. 

5. In accordance with the provisions of Draft Release 
43A, mentioned in paragraph 2 above, the plaintiffs herein 
requested and received permission to appear and be heard 

by the Board upon the proposal contained in Draft 
44 Release 43. 

6. Argument upon the proposal contained in Draft 
Release 43 was heard by the Board on November 2 and 3, 
1950, and all persons requesting leave to appear or present 
argument were afforded opportunity to do so at that time. 
Counsel for the plaintiff American Air Transport, Inc., 
appeared at such argument and presented argument to the 
Board. The plaintiff Miami Airlines, Inc., yielded the time 
allotted to it for argument to other persons also appearing 
before the Board, including a representative of the Air- 
coach Transport Association, of which association Miami 
Airlines, Inc., was at that time a member. 

7. As of March 1,1951, the latest date for which complete 
figures are available, 2370 small irregular carriers held Let¬ 
ters of Registration issued by the Board. On the date of 
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This would constitute an inequality among the carriers in¬ 
volved and would result in an unnecessary administrative 
burden on the Board’s staff. Accordingly, this regulation 
is being proposed with the idea of attempting to avoid such 
inequality and to prevent an unnecessary administrative 
burden. 

The analysis of data referred to above has indicated that 
there are certain cities located in the United States or its 
possessions between which certain Large Irregular Carriers 
have conducted operations of a nature and frequency not 
authorized by the Board Regulations. Furthermore, the 
total amount of service between these points by irregular 
carriers appears to be in excess of that warranted in rela¬ 
tion to certificated service. Although these are not the 
only segments served with excessive frequency and regu¬ 
larity, they are the most important ones at the present 
time. As a result the Board proposes to restrict the num¬ 
ber of flights which may be performed by each Large Ir¬ 
regular Carrier between certain named pairs of cities to a 
number less than that authorized between other pairs of 
points not subjected to such a heavy concentration of flights 
by Large Irregular Carriers. The number of such flights 
to be permitted is considered adequate in view of the volume 
and regularity of scheduled service between these par¬ 
ticular cities. 

Because of the difficulties that have resulted in the past 
due to the alleged lack of specificity in the term “irregu¬ 
larity”, and because of the indicated desire of many 
48 of the Large Irregular Carriers for a numerical limi¬ 
tation which would enable them to know with greater 
certainty the maximum number of flights they may engage 
in between two points, the Board has decided, as to points 
not listed under the more limited restriction, to set the limi t, 
at eight flights in the same direction between the same two 
points in any four successive calendar weeks. Any car¬ 
rier desiring to give truly irregular service will find that 
this restriction will not hamper its operations. 

In order to insure that a carrier does not use the per- 
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mitted frequency to establish a regular pattern of flights 
which would be contrary to the objective of Part 291, it is 
deemed necessary to provide a further limitation, namely, 
that the carrier shall not operate flights between the same 
two points on the same day or days of a week for successive 
weeks and shall not establish a regular pattern of operation 
during a series of weeks. The proposed numerical limita¬ 
tion on flights and the new formula of irregularity are in¬ 
tended to supersede the Board’s interpretation Number 1 
of Part 291 as to Large Irregular Carriers. However, that 
interpretation will still apply to Small Irregular Carriers. 

The limitations referred to will apply to all flights for 
compensation or hire of a carrier whether regarded by it 
as common or noncommon carriage. The necessity for re¬ 
quiring that all flights be counted for purposes of the nu¬ 
merical and other limitations arises from the fact that ex¬ 
perience has shown that some of the carriers have some¬ 
times attempted to segregate a portion of their business, 
particularly when conducted pursuant to a “contract” with 
a single person, and consider it noncommon carriage not 
subject to the Board’s regulations or standards of regu¬ 
larity. 

49 Since the Board is of the opinion that, with rare 
exceptions, all charter or ‘‘contract” services per¬ 
formed by common carriers constitute common carriage, 
the Board has concluded that efforts to evade the Board’s 
regulations by attempting to segregate certain operations 
as so-called “contract” or noncommon carrier operations, 
together with the recurring enforcement problem created 
thereby, should be prevented by requiring that a carrier 
which enjoys the exemption privilege must conduct all of 
its flights for compensation or hire in accordance with the 
limitations on frequency and regularity described. More¬ 
over, the service performed by irregular carriers is sup¬ 
plemental to that of the certificated system and in most 
instances the economic effect is the same when the irregular 
carrier operates either type of carriage. This does not 
mean that the Board is attempting to regulate noncommon 
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carriage, but only that the Board in regulating air trans¬ 
portation must take account of the total service necessary 
to supplement the certificated system and not merely sup¬ 
plementary common carrier services. 

It has also been found necessary to enlarge the definition 
of the term “point ’’ as used in Part 291, because many of 
the large irregular carriers have attempted to evade the 
irregularity requirements by landing at a variety of air¬ 
ports just outside the 25-mile limit of a given city to which 
they are actually providing service. This problem has been 
especially acute on transcontinental and overseas flights, 
because on such flights air transportation to an airport 
within 50 miles of a city has been considered as service to 
such a city. 

50 In preparing comment on the proposed regula¬ 

tion interested persons should keep in mind that this 
is not action on the individual exemption applications but is 
merely an adoption of interim limitations upon the oper¬ 
ating authority of all carriers holding operating authority 
as Large Irregular Carriers, pending final action on the in¬ 
dividual exemption applications. Large Irregular Carriers 
will be granted opportunity to supply information with re¬ 
gard to their individual applications where necessary when 
the Board commences action thereon. 

The substance of the proposed amendment is set forth in 
the attached Proposed Kule. The proposed amendment 
when finally adopted by the Board may be changed in light 
of the comment received in response to this notice of pro¬ 
posed rule making. 

This amendment is proposed under the authority of sec¬ 
tions 205(a) and 416 of the Civil Aeronautics Act of 1938, 
as amended. 

Interested persons may participate in the proposed rule 
making through the submission of written data, views, or 
arguments pertaining thereto, in triplicate, addressed to 
the Secretary, Civil Aeronautics Board, Washington 25, 
D. C. All revelant matter in communications received on 
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or before July 10, 1950, will be considered by tbe Board 
before taking final action. 

By tbe Civil Aeronautics Board: 

M. C. Mulligan 
Secretary 

[seal] 


52 Proposed Rule. 

It is proposed to amend Part 291 of tbe Economic 
Regulations (14 CFR 291) as follows: 

1. By adding a new §291.27 to read as follows: 

“§291.27. Large Irregular Carriers: conditions on oper¬ 
ating authority—extent of operations —(a) As an express' 
condition on tbe operating authority granted by this Part 
and tbe letters of registration issued hereunder, no large 
irregular carrier shall engage in flights for compensation 
or hire, whether such flights are regarded by the carrier as 
common carriage or noncommon carriage: 

(1) In excess of a total of three (3) flights in the same 
direction during any period of four successive calendar 
weeks between the following points: 

(i) New York and Miami, 

(ii) New York and Puerto Rico, 

(iii) New York and Los Angeles, 

(iv) New York and aSn Francisco, 

(v) New York and Chicago, 

(vi) New York and Detroit, 

(vii) Miami and Puerto Rico, 

(viii) Los Angeles and San Francisco, 

(ix) Chicago and Los Angeles, 

(x) Chicago and San Francisco, 

(xi) Chicago and Seattle, 

(xii) Chicago and Washington, and 
(xiii) Chicago and Miami, 

(2) In excess of a total of eight (8) flights in the 
same direction during any period of four successive 
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calendar weeks between any two points other than those 
specified in subsection (1) above, 

(3) Between any two points in the same direction on the 
same day of two or more successive calendar weeks, 

(4) In excess of a total of three (3) flights between any 
two points in the same direction during any period of two 
successive calendar weeks unless such period is followed by 
a break of at least one calendar week during which no flights 
are operated between such points, 

(5) Which are so arranged as to result in the observance 
of breaks required by subparagraph (4) above at regularly 
recurring intervals, or 

(6) Which are so arranged as to result in any uniform 
pattern or normal consistency of operations between any 
two points.” 

“(b) Notwithstanding the provisions of §291.1 (b), the 
term ‘point’ as used in this section 291.27 shall mean any 
city or any airport or place where aircraft may be landed 
or taken off, including the area within a 50-mile radius of 
such city, airport, or place.” 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1295-51 

American Air Transport, Inc., Miami Airlines, Inc., 

Plaintiffs , 


v. 

Civil Aeronautics Board, et al.. Defendants. 

Motion to Dismiss or for Summary Judgment 

Now comes the defendants, the Civil Aeronautics Board, 
and D. W. Rentzel, Oswald Ryan, Josh Lee, Joseph P. 
Adams, and Chan Gurney, all of the members of such Board, 
and move the Court to dismiss this action because the com¬ 
plaint fails to state a claim against defendants or any of 
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them upon which relief can. be granted, or in the alternative, 
for entry of summary judgment for the defendants because 
no genuine issue exists as to any material fact herein and 
the defendants, and each of them, are entitled to judgment 
as a matter of law. 

Respectfully submitted, 

George Morris Fay, 

United States Attorney 

Ross O’DonOGhtje, 

Assistant United States Attorney 

John H. Wanner, 

Associate General Counsel 
Civil Aeronautics Board 

0. D. Ozment, 

Attorney , 

Civil Aeronautics Board 
Attorneys for Defendants. 

D(ated: April 13,1951. 
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APPENDIX IV 

CIVIL AERONAUTICS BOARD 

Washington 

March 2,1951 

Statement of Policy 
The Role of the Large Irregular Carreer. 

The role of the Large Irregular Carrier in the air trans¬ 
portation industry is two-fold—innovation and supple¬ 
mental service. Their role does not include the perform¬ 
ance of route-type services. Such services can and should 
be provided only upon due application and public notice 
and hearing in accordance with the certification require¬ 
ments laid down in the Civil Aeronautics Act. Essentially, 
this role of the large irregular carrier can best be fulfilled 
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through the performance of an on-demand, charter-type 
service, frequently bnt not necessarily in combination with 
other aviation activities. 

It is important to the air transportation industry that 
there should exist carriers with aircraft, personnel, and 
facilities available to fill the unpredictable demands which 
can not be met by the certificated air carriers who must 
provide adequate and regular air service to the communi¬ 
ties they have been authorized to serve. Since they are 
free from this requirement of rendering adequate service 
to specified points, irregular carriers are in a position to 
seek out new fields of exploitation, thus broadening the 
area of service of the air transportation industry. In the 
present period of national emergency, however, the role 
of innovation is subordinate, since great demands have 
arisen for the performance of special charter services for 
the Department of Defense and for groups of servicemen 
on furlough. There is every indication that the need 
for such services will increase, perhaps to a point where the 
combined efforts of certificated and irregular air carriers 
will not meet the demand. 

The number and size of carriers that can profitably en¬ 
gage in irregular air services are matters for economic 
forces to determine. In consequence, the field should be 
left open to newcomers, but in place of the blanket exemp¬ 
tion formerly granted certain operators of nonscheduled 
air services will be substituted a system of individual ex¬ 
emptions issued only after a careful screening of the indi¬ 
vidual applicants to determine whether they have made a 
clear and convincing showing of special circumstances jus¬ 
tifying the exemption requested, and of their willingness 
and ability to conform to the requirements of the Act and 
of the Board’s regulations. 

To write a regulation limiting the large irregulars to a 
charter-type service is a peculiarly difficult task because of 
the economic factors which tempt them to utilize the many 
devices for engaging in route-type services without follow¬ 
ing the pattern for certification required by the Act. The 
experience of the past three years has provided abundant 
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evidence of this fact. The regulation must therefore he 
drawn in terms which define precisely the boundaries be¬ 
yond which the irregular air carriers may not go. Draft 
Release 43 is such a regulation, setting exact numerical 
limits upon the number of flights which may be performed 
by a carrier in one month between any two points, and pre¬ 
scribing definite standards of irregularity. The purpose of 
this draft regulation is primarily to encourage the Large 
Irregular Carriers to direct their energies into the charter 
type activities which they are exempted to perform, for 
our information shows that carriers performing 
60 such services would rarely if ever be hampered in 
their operations by reason of the restrictions pro¬ 
posed in Draft Release 43. It is only because experience 
has demonstrated the impracticability of any other form 
of regulation that it must be drawn in the form of a 
statement of prohibitions. 

Draft Release 43 is therefore being promulgated as an 
amendment to Part 291 of the Economic Regulations of the 
Board. However, in one respect the regulation will vary 
from the Draft Release. Included among the route seg¬ 
ments over which a Large Irregular Carrier might conduct 
not more than three flights a month were New York-Puerto 
Rico and Miami-Puerto Rico. Because the Territory of 
Puerto Rico, like the other territories, has special needs for 
air transportation to and from the mainland, that special 
restriction will be removed with respect to Puerto Rico, so 
that it will be on the same basis as the other territories, and 
under the regulation, any Large Irregular Carrier may 
provide up to eight trips in four weeks so long as the flights 
conform to the standards of irregularity. 

The continued existence of temptations to engage in route 
type services will mean that the Board must act promptly 
against the irregular air carriers that directly or indirectly 
subvert the purpose of the regulation by engaging in such 
activities. The present program for disposing of the ap¬ 
plications for individual exemptions will therefore !be 
pushed as rapidly as possible. Applications of carriers 
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that have in the past, despite official warnings, engaged pri¬ 
marily in ronte-type services will be denied. 

The relationship of the Large Irregular Carriers to the 
present national emergency requires special attention. Thi® 
policy of the Department of Defense is to deal with car¬ 
riers at the various bases through associations of carriers 
rather than directly with the individual carrier. The lack 
of any such approved association of irregular air carriers 
has to some extent precluded full use being made of their 
services by the Department of Defense and by groups of 
servicemen. We therefore are inclined to view favorably 
any efforts of the Large Irregular Carriers to form them¬ 
selves into a reputable association, or associations, in order 
to eliminate this difficulty. For our own part, for a pe¬ 
riod of six months we shall exempt all of the irregular air 
carriers with transport-type aircraft in order to permit 
them to carry traffic moving at government expense pur¬ 
suant to contract calling for the furnishing of the full ca¬ 
pacity of the aircraft, for the Department of Defense with¬ 
out regard to the restrictions against regularity or the re¬ 
strictions against the carriage of persons in foreign air 
transportation. 

With respect to the carriage of military traffic traveling 
at the expense of the individual concerned, these restric¬ 
tions will not be lifted in regard to the carriers individually 
but they will be permitted to act collectively to furnish 
transportation to service personnel when so authorized by 
the Military Establishment, even though the collective 
transportation so furnished exceeds the amount permissible* 
for the individual carriers. 

The Department of Defense is, of course, interested in 
dealing with those carriers whose records establish them as 
reliable and trustworthy. In consequence, we believe that 
the program of strict enforcement, which we intend to in¬ 
tensify, will tend to promote the kind of air transportation 
most needed at the present time. Certain individual car¬ 
riers will be eliminated, but we believe that the policy we 
have outlined will simply tend to direct their personnel and 
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aircraft into channels more in conformity with the general 
public interest. 


65 APPENDIX H 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

Washington, D. C. 

E-4240, 4241, 4242, 4243, 4244, 4245, 4246, 4247, 

4248, 4249, 4250, 4251, 4252. 

Decided: May 25, 1950. 

In the matter of the applications for individual exemptions 
filed by Large Irregular Carriers pursuant to Section 
291JL6 of the Board’s Economic Regulations and sec¬ 
tion 416(b) of the Civil Aeronautics Act of 1938, as 
amended. 

Opinion. 

By the board: 

By amendment effective May 20, 1949, we modified Sec¬ 
tion 292.1, now Part 291, of our Economic Regulations so 
as to provide, among other things, that the exemption to 
engage in air transportation theretofore granted each 
Large Irregular Carrier should terminate on June 20,1949, 
unless on or before such date the carrier had filed, pur¬ 
suant to section 416(b) of the Act, an application for an 
individual exemption from itle IV of the Act extending 
to all or part of the air transportation it was authorized 
to perform as of June 19, 1949. If such application was 
filed, the applicant is authorized to continue the operations 
permitted by the regulation until the date specified in the 
Board’s order finally disposing of its application for indi¬ 
vidual exemption. 1 

66 Although 105 letters of registration for Large Ir¬ 
regular Carriers were outstanding and in force on 


i Section 291.16 of the Board’s Economic Regulations. 
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May 20,1949,* only 96 applications have been filed pursuant 
to the above provisions.* The Board has made a careful 
examination of these applications, the information sub¬ 
mitted in connection therewith, 4 and the flight and statis¬ 
tical reports filed by the applicants in accordance with the 
requirements of our regulations, and on the basis of this 
analysis we have reached our decision as to the policy and 
procedure to be followed in disposing of these applications. 
Our conclusions necessarily rest upon certain broad con¬ 
siderations which transcend the particular case, and we 
are issuing this opinion to set forth the general policy un¬ 
derlying our proposed actions and to describe our contem¬ 
plated procedure. 

I 

In the five-year period preceding enactment of the Civil 
Aeronautics Act of 1938 the infant air transportation in¬ 
dustry in the United States was beset by economic difficul¬ 
ties which seriously threatened its growth and develop¬ 
ment. One of the primary sources of the chaotic conditions 
which were generally prevalent was the system of competi¬ 
tive bidding for air mail contracts instituted shortly after 
the cancellation of all such contracts in 1934. The 
67 carriers, anxious to obtain routes or to maintain and 
extend the routes which they had developed, bid 
against each other for the privilege of carrying the mail 
with little or no regard for the costs involved. In addition, 
it was possible for anyone to enter the business of air 
transportation and to compete for passenger traffic. Under 
the conditions which existed, few carriers were able to 
make a profit and the losses of some were great. The finan- 

* In addition, 37 letters of registration for Large Irregular Carriers were 
suspended as of May 20, 1949, for failure to file required reports. Only two 
or three carriers in this group filed applications for individual exemptions 
and have complied with the conditions prerequisite to a lifting of the suspension 
of their letters. 

* In addition, the Board by Order Serial No. B-4035, dated April 5, 1950, 
exempted Calasia Air Transport from the provisions of Section 291.16 to 
permit late filing of an application. 

* The Board by notice dated May 9, 1949, informed all Large Irregular 
Carriers of the data which should be included in their applications^ but only 
a very few attempted to comply with the request. 
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eial strength of the carriers, of course, deteriorated and 
the credit position of the industry as a whole was seriously 
impaired. 

In this setting, the Civil Aeronautics Act of 1938 was 
passed. The legislative history makes quite clear that the 
primary objectives of the economic regulatory powers vest¬ 
ed in the Board were the establishment of security of route 
as a basis for sound and orderly development and the elimi¬ 
nation of the unrestricted and cut-throat competition which 
had brought the industry to its unhappy condition. 

These economic powers are described in Title IV of the 
Act. The keystone of the system there set forth is the re¬ 
quirement, in section 401(a), that no carrier shall engage 
in air transportation unless there is in force a certificate of 
public convenience and necessity authorizing such trans¬ 
portation. Other portions of section 401 direct the Board 
to issue such certificates, upon application and after notice 
and hearing, if it finds that the air transportation covered 
by an application is required by the public convenience and 
necessity and that the applicant is fit, willing, and able 
to perform such transportation properly and to conform 
to the provisions of the Act and the rules, regulations, and 
requirements of the Board. In order to preserve the in¬ 
terests of the existing carriers, the Act also provided 
68 that the Board should issue a certificate, if timely ap¬ 
plication was made, solely upon a showing that a car¬ 
rier had continuously operated over a given route during a 
specified period unless the service rendered was inadequate 
and inefficient. 5 The routes described in these so-called 
“grandfather” certificates constituted the basis of the 
present air route pattern in the United States. 

Title IV also embodies a specific and detailed system of 
regulation over many economic activities of the air carriers. 
Thus the Board is given autority over the rates charged for 
the carriage of persons and property; the consolidation, 
merger, and acquisition of control of air carriers; the inter¬ 
locking arrangements between air carriers and other types 
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* Section 401(e). 
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of companies; and some agreements between air carriers. 
In addition, certain positive duties are imposed upon cer¬ 
tificated air carriers. They are required, among other 
things, to furnish upon reasonable request te air tranhspor- 
tation authorized in their certificates and to provide safe 
and adequate service, equipment, and facilities in connec¬ 
tion therewith, and, where so authorized, to provide neces¬ 
sary and adequate facilities for the transportation of mail 
and to transport mail whenever required by the Postmaster 
General. Finally, the Act replaced the system of competi¬ 
tive bidding for mail contracts with provisions authorizing 
the Board to set fair and reasonable rates of compensation 
for the carriage of mail on the basis of certain factors. 

Congress realized, however, that while this comprehensive 
regulation was necessary for the industry as a whole, 
69 it might be too stringent and inflexible if applied 
without qualification or relief, and accordingly the 
Board was given authority to classify and exempt, under 
appropriate conditions, air carriers from the requirements 
of Title IV. This authority is set forth in section 416 which 
provides, in substance, that the Board (a) may establish 
such just and reasonable classifications or groups of air 
carriers for the purpose of Title IV as the nature of the 
services of such air carriers may require, and (b) may ex¬ 
empt from the requirements of Title TV or any provisions 
thereof any air carrier or class of air carriers if it finds 
that the enforcement of such title or provision is or would 
be an undue burden on such air carrier or class of air car¬ 
riers by reason of the limited extent of, or unusual cir¬ 
cumstances affecting, their operations and is not in the 
public interest. 

Under these provisions, the power to exempt extends to 
section 401(a) and the impression obtains in some quarters 
that the Board thus has an easy and uncomplicated method, 
if it so wills, of authorizing anyone to engage in air trans¬ 
portation. It is quite clear, however, that this is not the 
case. A reading of section 416(b) in the light of the legis¬ 
lative history of the Act, the conditions which inspired its 
passage, and the pattern of the economic regulation pre- 


65 


scribed thereinleave s no doubt that the issuance of a cer¬ 
tificate of public convenience and necessity is, and must be, 
the principal means of authorizing air transportation and 
that the power to grant such authority through exemption 
is sharply restricted and is to be employed only in the 
extraordinary case. 


70 n 

From the very beginning of its operations, the 
Board recognized that there was a group of carriers who, 
although engaging in air transportation as common car¬ 
riers and therefore subject to the economic regulatory pro¬ 
visions of the Act, conducted their business in such a way 
that they could not comply in any substantial measure with 
those provisions and continue to operate. These carriers 
furnished a call-and-demand air service, operating gener¬ 
ally from a fixed base and flying where, when, and if re¬ 
quested without regard to any schedule. For the most part, 
they operated non-transport type aircraft and their air 
transportation services were only incidental to, and a by¬ 
product of, such other aviation activities as the sale and 
service of aircraft and accessories, flight instruction, and 
the operation of airports. 

While in 1938 the operations of these carriers were of 
limited economic significance insofar as the air transport 
tation system of the United States as a whole was con¬ 
cerned, their very existence indicated a need which could 
not be satisfied by the larger, scheduled air carriers. It 
was also clear that the limited extent and unusual nature 
of their operations made compliance with the provisions of 
Title IV of the Act unduly burdensome. The limited na¬ 
ture and indefiniteness of their service, both as to time and 
place, made it extremely difficult for them to sustain the 
burden of prosecuting an application for a certificate of 
public convenience and necessity or to satisfy the other de¬ 
tailed requirements imposed upon the carriers. 

71 Accordingly, the Board, relying upon its authority 
under section 416 of the Act, issued in October 1938 
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its “nonscheduled” exemption regulation* which exempted 
every air carrier which did not engage in scheduled opera¬ 
tions from the provisions of Title IV of the Act except sec¬ 
tion 401(1) 7 and the reporting requirements of section 407. 
An operation was deemed to be scheduled if (1) it involved 
the flight of one or more airplanes from a take-off point in 
one state (or territory or possession of the United States) 
to a landing point in another state, territory or possession 
or in a foreign nation, and (2) the air carrier held out to 
the public by advertisement or otherwise that it would 
operate one or more airplanes between such points regularly 
or wit ha reasonable degree of regularity, and (3) the air 
carrier permitted it to be generally understood that on such 
flights, and for compensation or hire, it would accept for 
transportation between such points such members of the 
public as might apply therefor or such express or other 
property as the public might offer. 

During the war commercial aviation generally was sharp¬ 
ly curtailed and the operations of the nonscheduled car¬ 
riers created no serious regulatory problems. However, 
the Board, in order to determine what changes, if any, 
were required in its regulation, instituted in 1944 an in¬ 
vestigation of nonscheduled air services. Although 
72 only relatively minor changes in the nonscheduled 
regulation were made upon completion of this pro¬ 
ceeding,* the Board recognizedi n its opinion that the record 
did not adequately reflect the changes which were taking 
place in this segment of the industry as a result of the ter¬ 
mination of hostilities and it undertook to emphasize the 
limi ted and sporadic nature of the services which were au¬ 
thorized by the nonscheduled regulation.* 

* Regulation 400-1. October 18, 1938, F. R. Dock. 38-3110, filed October 
19, 1938. 

* This section prescribed certain rates of compensation, maximum hoars, and 
working conditions for pilots and co-pilots. 

* By amendment No. 2 Section 292.1, effective June 15, 1946, the non¬ 
scheduled carriers were required to file certain reports and were made 
subject to section 411 of the Act which gives the Board power to investigate 
and determine whether a carrier is engaging in unfair or deceptive practices 
or unfair methods of competition and to prohibit such acts. 

* Investigation of Nonscheduled Air Services, 6 CLAJB. 1049 (1946). 
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The growth in the field of noncertificated air transporta¬ 
tion following the cessation of hostilities was tremendous. 
As a result of the war, the public generally became “air 
minded.” Military personnel and civilians, forced by the 
exigencies of war to move great distances in relatively short 
periods of time, became accustomed to air travel and car¬ 
ried their war-time developed habits into the post-war pe¬ 
riod. In addition, many of the young men trained by the 
armed forces in the techniques of aviation turned, upon 
their return to civilian life, to that field for their livelihood. 
While most of these veterans obtained employment with the 
scheduled air carriers, substantial numbers sought to use 
their talents in noncertificated operations. Their entry 
into this field was facilitated by the large number of trans¬ 
port type aircraft which were declared surplus by the armed 
forces and which were made available through lease or sale 
for only a small portion of the cost at which they might be 
otherwise obtained. 

73 Unlike the nonscheduled carriers who had operated 
prior to the war, many of the persons conducting 
noncertificated operations since the end of the war have 
relied entirely upon revenue obtained from the carriage of 
persons or property without support from the other activi¬ 
ties ordinarily conducted by fixed base operators. Despite 
frequent reiteration by the Board that its exemption regu¬ 
lations permitted only sporadic and limited operations, 1 * 
substantial numbers of these new carriers have operated 
with increasing regularity between the more populous cities 
and consequently have competed sharply for traffic with the 
certificated carriers. Some of these noncertificated opera¬ 
tions have become extensive and have been conducted with 
little regard to the responsibility and duty owed to the pub¬ 
lic by a common carrier. Discriminatory rates, misrepre¬ 
sentations and failure to furnish services contracted for, 
and the use of inadequate and makeshift equipment and fa¬ 
cilities are some of the more flagrant practices which have 

See, for example, the Supplementary Statement accompanying- the re- 
vision of Section 292.1 in May 1947 and Interpretation No. 1 to Section 292.1 
adopted December 10, 1948. 
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become all too frequent. Indeed, in some respects the situ¬ 
ation has become unhappily reminiscent of the state of af¬ 
fairs which gave rise to the passage of the Act. 

The Board has adopted various measures to cope with the 
operations and practices of the noncertificated carriers. In 
May 1947 we revised completely our exemption regulation. 11 
The carriers permitted to operate thereunder were redesig¬ 
nated as Irregular Air Carriers and were required to 
apply for and obtain letters of registration. The 
74 basic limitation upon frequency of operations which 
had been in force since 1938 was retained, although 
it was restated in more precise form, and the carriers were 
made subject to more of the regulatory provisions in Title 
IV of the Act. A distinction was made between carriers 
using small aircraft and those employing larger equip¬ 
ment, 12 with the activities of the latter being subject to 
greater control. 15 In August 1948 we discontinued authori¬ 
zations to any new Large Irregular Carriers by providing 
that no letter of registration would be issued to any such 
carrier except in response to an application therefor re¬ 
ceived on or before August 6, 1948. 14 Finally, by our most 
recent revision 15 we made the Large Irregular Carriers sub¬ 
ject to all of the provisions of Title IV of the Act except 
sections 401(a), 404(a), 18 and 405(e), and required the filing 
of the individual applications which we now have before 
us. 

n Regulation Serial No. 388, May 5, 1947. 

i* By a technical amendment we later designated as separate classes Small 
Irregular Carriers and Large Irregular arriers. Regulations Serial No. 
ER-125, effective June 15, 1948. 

is Thus, for example, Irregular carriers using larger aircraft were required 
to comply with sections 403 (Tariffs), 404(b) (Discrimination), and 407(b) 
and (c) (Disclosure of Stock Ownership) while such carriers using small 
aircraft were exempted from these provisions. 

H Regulation Serial No. EE-130, effective August 6, 1948. 

is Regulation Serial No. ER-142, effective May 20, 1949. 

i* Large Irregular Carriers must, however, abide by those provisions of 
section 404(a) which require air carriers to provide safe service, equipment 
and facilities in connection with interstate and overseas air transportation; 
and to establish, observe, and enforce just and reasonable individual rates, 
fares, and charges and just and reasonable classifications, rules, regulations, 
and practices relating to such transportation. 
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75 Although we are not now directly concerned with 
Small Irregular Carriers, it is quite clear that their 

services have a bearing on the problems we are considering. 
At the present time, there are outstanding approximately 
2400 letters of registration for Small Irregular Carriers. 
This class includes carriers which do not use in their trans¬ 
portation services aircraft units having a maximum certifi¬ 
cated take-off weight in excess of 12,500 pounds for any one 
unit or 25,000 pounds for the total of such units (disre¬ 
garding units of 6,000 pounds or less). In large measure, 
the operations of these carriers closely resemble those of 
the “nonscheduled” carriers for when the Board’s first ex¬ 
emption regulation was issued. They employ the same 
type of aircraft and cater to a highly variable and unpre¬ 
dictable demand for air transportation. Generally, the air 
transportation services of the Small Irregular Carriers 
constitute only a portion of their total business and they 
engage in such other activities as flight instruction, aircraft 
sales and service, and airport operation. Although indi¬ 
vidually the air transportation services of the Small Ir¬ 
regular Carriers may be relatively unimportant, in total 
they constitute an important element in the domestic air 
system of the United States and their operations reduce in 
some measure the need for the service of irregular air car¬ 
riers employing transport type equipment 

m 

Our consideration of the applications and reports filed 
by the Large Irregular Carriers has revealed that a number 
of them have been rendering truly irregular services by 
confining their operations to infrequent flights between 
many widely scattered points. These carriers 

76 generally have observed the limitations upon their 
operations imposed by our regulations and have fur¬ 
nished the kind of service which we have authorized there¬ 
under. These services have been ancillary to, and have 
supplemented, the certificated route system in the same 
manner as the operations of the Small Irregular Carriers. 
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On the other hand, many Large Irregular Carriers have 
not so restricted their services and, while acting under color 
of our exemption regulation, consistently have conducted 
operations far exceeding those authorized. These carriers 
have concentrated their flights between a relatively few 
large cities and as a result have been actually furnishing 
“route” services over such heavy traffic generating seg¬ 
ments as New York, Chicago, and Los Angeles; New York, 
Chicago, and San Francisco; and New York, Miami, and 
Puerto Rico. 

The “route” operations 17 conducted by many of the 
Large Irregular Carriers have not been insubstantial. Some 
indication of the quantum of the service rendered in this 
manner may be obtained from the following table which 
summarizes data set forth in the flight reports of these 
carriers for the last two quarters of 1949: 


77 Pairs of Points 


Number of Total One-Way 



Carriers 

Flights 

New York-Miami 

21 

1,017 

New York-Los Angeles 

18 

753 

New York-Chicago 

26 

688 

New York-Detroit 

9 

638 

Chicago-Los Angeles 

20 

585 

Los Angeles-San Francisco 

18 

443 

New York-Puerto Rico 

10 

353 

Miami-Puerto Rico 

8 

333 

New York-San Francisco 

17 

319 

Chicago-San Francisco 

17 

214 


These flights were operated with DC-3, DC-4, and other 
aircraft of comparable size, and involved a substantial 
movement of traffic. 

Many of the individual carriers who have been furnishing 
these route services have themselves operated regular 
flights. In addition, groups of such carriers have con¬ 
ducted their operations in such a way that there has been 

it By “rout© operations” or “route services” we refer to a pattern of 
operations which shows a concentration of relatively frequent and regular 
flights between a limited number of pairs of points. 
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a holding out to the public, through advertisements and 
otherwise, of an integrated service offering regular daily 
flights between certain points. The principal technique for 
accomplishing this result has been the employment of a 
ticket or travel agent who represents a number of Large 
Irregular Carriers and who advertises that as agent for 
them it sells tickets between designated points. While the 
flights of any one carrier in such a group may be irregular 
and infrequent, the group as a whole furnishes a regular 
service and passengers may be accommodated on any day 
they may desire to travel. 

It also appears from our enforcement proceedings and 
numerous complaints received by us that the Large Irregu¬ 
lar Carriers who have concentrated on route services are 
the ones who most frequently have indulged in unfair 
78 and prohibited practices. Motivated by the desire of 
operating only with high load factors, many of these 
carriers have departed from their tariffs, misrepresented 
their services, cancelled flights for which tickets had been 
sold, and resorted to other similar devices to increase their 
net return. In some cases, they have even disregarded 
safety requirements by overloading their planes, by fail¬ 
ing to maintain their equipment and to have it inspected 
at the required intervals, and by overworking their flight 
crews. 

WTiile the reasons why some of the Large Irregular Car¬ 
riers have operated as described perhaps are not as im¬ 
portant as the fact that such operations have been con¬ 
ducted, we must nevertheless take such reasons into ac¬ 
count to the extent that they serve as a guide to the future. 
The underlying factors which have tended to tempt these 
carriers to conduct route operations and to indulge in the 
practices noted furnish answers to the questions of whether 
such operations and practices are likely to continue and 
whether appropriate corrective action can be taken to 
prevent them. 

Our experience with the regulation of Large Irregular 
Carriers makes it evident that there are certain factors af¬ 
fecting the conduct of air services with transport-type air- 
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craft which tempt the large irregular carriers to conduct 
route operations. This temptation arises particularly in 
those cases where the sole or major source of revenue of 
the carrier lies in its transport operations. In order that 
the operations of any carrier may be profitable, its air¬ 
craft must be in use a substantial portion of the time and ' 
load factors must be relatively high. The irregular opera¬ 
tor of large aircraft who depends in large measure upon 
revenue from air transportation finds it easiest to 
79 maintain high utilization of his aircraft and high load 
factors by turning to the heavily travelled routes 
between major cities. By concentrating his flights between 
the heavy traffic centers and indulging in radical fare re¬ 
ductions, the carrier can easily attract business and with 
the passage of time can create a recurrent demand for its 
services which leads to greater frequencies. By way of 
• contrast, an irregular air carrier who does not conduct 
route operations between large cities must serve a large 
number of points in order that the total of the relatively 
small number of flights to all such points will result, in the 
aggregate, in profitable utilization of aircraft; and such an 
operation requires continuous effort on the part of manage¬ 
ment to maintain an adequate flow of business. Moreover, 
certain operational problems are overcome or mitigated by 
the conduct of route operations, and result in a lowering of 
costs as compared to operations between numerous, scat¬ 
tered points. For example, if route operations are con¬ 
ducted, arrangements can be made in advance at particular 
points for necessary servicing and maintenance. Crews 
can be spotted for providing necessary relief within the re¬ 
quirements of the Civil Air Regulations, and the crews so 
relieved are again available after rest for use on later in¬ 
coming planes. Relatively long term arrangements can 
be made for fueling of planes, for hangar space, for ticket 
offices, and for any other requirements winch recur and 
which can be obtained more cheaply on a long term or vol¬ 
ume basis. The existence of such arrangements at par¬ 
ticular points on a route also eliminates the executive effort 
required in making new arrangements at widely scattered 
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points. These conditions, among others, present a con¬ 
stant temptation for the irregular carriers to engage in 
route operations with increasing frequency and regu¬ 
larity. 

80 There are several reasons why the route opera¬ 
tions which have been conducted by the Large Ir¬ 
regular Carriers are not only not in the public interest, but, 
on the contrary, are adverse to the public interest. In the 
first place, such operations must, to a certain degree, be 
competitive with and divert traffic from the certificated car¬ 
riers operating over the same routes. Although some new 
traffic has undoubtedly been developed by the irregular car¬ 
riers who have operated a service at fares lower than those 
charged by the certificated carriers, it seems equally dear 
that substantial diversion from the certificated carriers has 
occurred. 18 

The conduct of route operations by the irregular carriers 
has also necessarily resulted in, or brought about, a diver¬ 
sion of such carriers from the purpose for which they were 
exempted and permitted by the Board to engage in air 
transportation. As the foregoing discussion shows, such 
carriers were established and permitted to operate for the 
primary purpose of satisfying the need for an irregular 
service which would supplement the services of the cer¬ 
tificated carriers, and whic would meet the variable and 
unpredictable requests for air transportation. They have 
yielded to the temptation to desert the field they were in¬ 
tended to serve and, on the contrary, have rendered service 
of the type which the regulation did not authorize and 

81 which the Board is of the opinion should be author¬ 
ized and permitted only after proof of public con¬ 
venience and necessity and a showing of willingness to as¬ 
sume the obligations incident to common-carrier operations 

i» For example, in the Transcontinental Coach Type Service Case, Docket 
No. 3397, the hearing in which has been completed, evidence was introduced 
with respect to transcontinental services conducted by the irregular carriers 
tending to show that diversion from the certificated carriers ran as high as 
roughly one-third of the passengers carried by the irregular carriers. The 
irregular carriers contended that the degree of diversion is substantially lower. 
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under a certificate and after notice and hearing on the 
merits of the proposal 

A further effect of the conduct of route operations is that 
violation of the Civil Aeronautics Act is encouraged. Be¬ 
cause of the constant yielding to temptation by a number of 
Large Irregular Carriers, a substantial enforcement prob¬ 
lem has existed during the life of the present regulation. 
A very large portion of the time of the enforcement staff 
of the Board has had to be devoted to this branch of en¬ 
forcement work. Not only has this resulted in a postpone¬ 
ment of other pressing enforcement problems, but the fre¬ 
quency and extent of violations in this field has undoubtedly 
encouraged violations in other fields and a general aura of 
disrespect for the provisions of the Civil Aeronautics Act. 

Finally, the conduct of route operations by irregular car¬ 
riers has undoubtedly misled the public, to a certain extent, 
into believing that the services rendered by such carriers 
are equivalent in all respects to the services rendered by 
the certificated carriers. The irregular carriers furnish¬ 
ing such services have advertised and conducted their serv¬ 
ices in a manner which has led the unwary to believe that 
such carriers are in fact certificated carriers. Although 
the Board by the standards of safety prescribed under the 
Civil Air Regulations has established as nearly as possible 
an equivalent level of safety for irregular and certificated 
carriers, the fact remains that many persons intend to 
confine their patronage to certificated carriers, and if they 
were aware that a particular carrier is not certificated they 
would refuse to ride on its aircraft. In many cases 
82 insurance policies are applicable only to the certifi¬ 
cated airlines and the passengers are unaware of 
the fact that the irregular carrier does not qualify as such 
and that the passenger therefore could not recover under 
those provisions of his policy in the event of an accident. 
Moreover, inquiries and informal complaints received by 
the Board have indicated dissatisfaction on the part of trav¬ 
ellers because the service rendered by the irregular car¬ 
riers was not as reliable or satisfactory as the service fur- 
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nished by the certificated carriers operating on regular 
schedules. 19 

We are not unmindful of the contentions which have been 
made in justification of the operations of these irregular 
carriers. 'It has been urged that the fact that these car¬ 
riers have been able to develop, between cities also served 
by the certificated carriers, sufficient traffic to support their 
operations establishes a need for their services. It has 
also been asserted that the irregular carriers in question 
have furnished so-called “air coach” transportation at 
fares substantially below those charged by the certificated 
carriers for their standard services and have not diverted 
traffic from such services, but rather have led the way in 
the development of a market for air transportation which 
otherwise would not have been exploited. But these propo¬ 
sitions, even if accepted, do not seem to us to warrant 
granting the applications with which we are concerned. As 
we have previously noted, these irregular carriers have 
conducted operations with a regularity and to an extent far 
beyond those contemplated by our regulations and 
83 any “need” which may be deduced therefrom would 
seem to be a need for regular, rather than irregular, 
services. Such operations are not limited in extent, nor 
do unusual circumstances appear to be present affecting 
the operations of the carriers within the meaning of section 
416(b). We are of the opinion that the success of such 
operations, even if established, is not in itself sufficient 
to justify authorization by way of exemption. 20 The ques¬ 
tions of whether there is a need for such services, whether 
they can be furnished at a profit under full compliance with 
the provisions of Title IV and the safety requirements of 
the Act and the Board’s regulations, whether they can and 
should be furnished by the certificated carriers, and what 
effect they would have upon the regular operations of the 

x» Such complaint* include complaints with respect to the failure of irregular 
carriers to complete scheduled flights, cancellations of flights, reluctance to 
make refunds, poor service and accommodations en route, etc. 

20 See our decision in Standard Airlines, Inc., et al., Exemption Bequest, 
9 CJLB. 593 (1948). See also Order Serial Nos. E-2239, E-2543, and Er2824, 
dated November 29, 1948, March 7, 1949, and May 16, 1949, respectively. 
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latter raise difficult and complex issues which can be satis¬ 
factorily determined only after full hearing upon appli¬ 
cations for certificates of public convenience and necessity. 
There are now in progress several proceedings involving 
these issues 21 and the issuance of authority to furnish the 
type of service in question must await their outcome. 

We have concluded, after consideration of these matters 
in the light of the provisions of section 416(b) and the leg¬ 
islative intent and background of the Act, to deny the ap¬ 
plications of all Large Irregular Carriers who have been 
conducting route services. These carriers consistently 
have disregarded the limitations upon their operations de¬ 
scribed in the exemption regulation from which they de¬ 
rived their authority and have been the most fre- 
84 quent violators of other economic and safety regula¬ 
tions of the Board. In these activities they have 
yielded to the economic temptations which we have noted 
and we are of the opinion that they are not to be entrusted 
with authority which might permit them, in the absence 
of unremitting and intensive enforcement effort, to continue 
in the same pattern. 

We have also concluded to grant exemptions to those 
Large Irregular Carriers who in the past have been fur¬ 
nishing truly irregular services. Apparently, there is a 
need for such services. Although the certificated air car¬ 
riers are authorized by section 401(f) of the Act to conduct 
special and charter services without regard to the points 
named in their certificates, they apparently have not, and 
probably cannot, fully satisfy the uncertain and unpredict¬ 
able demand for air transportation which is being met by 
some of the Large Irregular Carriers. Thus the air trans¬ 
portation activities of these irregular carriers to a large 
extent consist of such operations as charter flights for ath¬ 
letic teams, business men’s organizations, and similar 
groups; flights involving unusual and generally non-repeti- 
tive movement of property; and off-route, odd-hour, and 

21 Additional Service to "Puerto Pico Case, Docket No. 2125, et dL; United 
States-Alaska Service Case, Docket No. 3286, et aL; and Transcontinental 
Coach Type Service Case, Docket No. 3397, et al. 
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emergency flights of passengers and property. The Irregu¬ 
lar Carriers who have entered this market have rendered 
services which fill, in some respects, the interstices of the 
certificated route system and continuance of these opera¬ 
tions will have no adverse effect upon the certificated car¬ 
riers. 

85 Like the nonscheduled carriers for whom our orig¬ 
inal exemption was issued, the Large Irregular Car¬ 
riers in question would have difficulty in complying with 
the certification provisions of the Act. Their operations 
are so indefinite with respect to frequency and points served 
that it would be extremely difficult to describe them satis¬ 
factorily in terms of the conditions set forth in section 401 
or to support the burden of proving that they were required 
by the public convenience and necessity. Furthermore, 
these Large Irregular Carriers are comparatively small in 
terms of investment in, and gross revenue derived from, 
air transportation and the expense and time ordinarily in¬ 
volved in filing and prosecuting an application for a cer¬ 
tificate in all probability would be unduly burdensome. 

In view of these considerations, we believe that the oper¬ 
ations of these Large Irregular Carriers are affected by 
unusual circumstances which make enforcement of section 
401(a) unduly burdensome and that such enforcement is 
not in the public interest. Accordingly, we will issue in¬ 
dividual exemption orders which will authorize these car¬ 
riers to engage in irregular air transportation. 

It must be recognized that the temptation to engage in 
regular route operations will continue in the future as to 
these carriers which receive exemption authority. In¬ 
deed, since the number of irregular air carriers utilizing 
large aircraft will be smaller and the competition between 
them lessened to that extent, the temptation will probably 
be greater in the future than it has been in he past. Al¬ 
though the carriers who will receive exemption authoriza¬ 
tion at the present time have conducted irregular services 
in the past, we nevertheless deem it necessary to im- 

86 pose further restrictions to insure that each such 
carrier will carry out and perform the type of serv- 
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ice which it is our intention to authorize. Accordingly, in 
addition to the restrictions upon regularity which have 
heretofore been imposed, we shall permit only three flights 
in the same direction during any period of four successive 
calendar weeks between the following pairs of points and 
only eight flights in the same direction in such period be¬ 
tween any other pair of cities: 

New York and Miami 
New York and Puerto Rico 
New York and Los Angeles 
New York and San Francisco 
New York and Chicago 
New York and Detroit 
Miami and Puerto Rico 
Los Angeles and San Francisco 
Chicago and Los Angeles 
Chicago and San Francisco 
Chicago and Seattle 
Chicago and Washington, D. C. 

Chicago and Miami 

We cannot, of course, precisely measure the need which 
exists for the services of irregular carriers using transport- 
type aircraft Our review of the flight reports of the car¬ 
riers who have been furnishing truly irregular services, 
however, indicates that they have seldom, if ever, exceeded 
the numerical limitations which we propose. To the extent 
that those past operations may be regarded as a measure of 
need for irregular air transportation, it appears that our 
authorizations will permit a sufficient number of flights to 
meet such need. The pairs of points subject to the three 
flight limitation include almost all of the most heavily 
travelled route segments in our air transportation system 
and they are all served by the multiple daily schedules of 
at least two certificated carriers. Under these cir- 
87 cumstances, the need for the services of noncertifi- 
cated carriers between these points would seem to be 
somewhat less than that which exists with respect to other 
areas. Furthermore, the listed pairs of points include 
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those between which certain Large Irregular Carriers have 
in the past operated most frequently in violation of our 
regulations and we believe that the restriction we will im¬ 
pose is necessary to prevent the carriers to whom we will 
grant individual exemptions from similarly concentrating 
their operations. Although some Large Irregular Carriers 
have concentrated their flights between Seattle, Wash., and 
Anchorage or Fairbanks, Alaska, and imposition of the 
three flight limitation upon service between these points 
might be justified, we believe that conditions peculiar to the 
Territory of Alaska would make such a limitation unduly 
restrictive. We will therefore permit any carrier granted 
an exemption to operate over the U. S.-Alaska segment to 
conduct their operations in accordance with the eight flights 
limitation. 

The limitations referred to will apply to all flights of a 
carrier whether regarded by it as common or non-common 
carriage. The necessity for requiring that all flights be 
counted for purposes of the numerical and other limitations 
arises from the fact that experience has shown that some 
of the carriers have sometimes attempted to segregate a 
portion of their business, particularly when conducted pur¬ 
suant to a “contract” with a single person, and consider 
it non-common carriage not subject to the Board’s regula¬ 
tions or standards of regularity. Since the Board is of 
the opinion that, with rare exceptions, all charter or “con¬ 
tract” services performed by common carriers oon- 
88 stitute common carriage, the Board has concluded 
that efforts to evade the Board’s regulations by at¬ 
tempting to segregate certain operations as so-called “con¬ 
tract” or noncommon carrier operations, together with the 
recurring enforcement problem created thereby, should be 
prevented by requiring that a carrier which enjoys the 
exemption privilege must conduct all of its flights for com¬ 
pensation or hire in accordance with the limitations on fre¬ 
quency and regularity described. Moreover, the service 
performed by irregular carriers is supplemental to that of 
the certificated system and in most instances the economic 
effect is the same when the irregular carrier operates either 



type of carriage. This does not mean that the Board is at¬ 
tempting to regulate noncommon carriage, but only that the 
Board in regulating air transportation must take account of 
the total service necessary to supplement the certificated 
system and not merely supplementary common carrier 
services. 

The numerical limitations of flights, of course, will aid in 
securing compliance with, and enforcement of, our orders. 
To the same end and to insure further that only truly ir¬ 
regular services will be rendered, we will include in our 
authorizations more specific provisions as to how flights 
shall be spaced from day to day and week to week. In 
order to forestall evasion of these restrictions, we will spe¬ 
cifically prohibit any of these carriers from entering into 
agreements with any person with respect to the conduct of 
air transportation which would exceed the authority grant¬ 
ed to the individual carrier if conducted by it alone. 

Our orders, like the present regulation, will authorize 
only interstate and overseas air transportation of 
89 persons and property and foreign air transportation 
of property. 22 In order to insure control of the rates 
and competitive practices of these carriers they will be 
made subject, as they are now under Part 291, to all of the 
applicable provisions of Title IV other than section 401(a), 
section 404(a) to the extent that it requires the furnishing 
of adequate service, and section 405(e). 

Certain conditions will be attached to the exemption or¬ 
ders we will issue. In order to forestall pooling arrange¬ 
ments through the medium of ticket agencies we shall re¬ 
tain the requirements as to ticketing and relationships with 
ticketing agents which were added to Part 291 by Amend¬ 
ment 2 thereto, adopted November 12, 1949. 28 To prevent 
misleading of the public, we shall provide that any carrier 
granted an exemption shall not hold out, expressly or other- 

22 Each carrier granted an exemption, however, will be authorized to engage 
in the type of air transportation in which they have engaged in the past. 
Thus a carrier who has engaged only in interstate air transportation will be 
given such authorization while one who has engaged in overseas air transpor¬ 
tation will be authorized to furnish only such service. 

m Regulations Serial No. ER-154. 
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wise, that it operates on a frequent or regular basis be¬ 
tween any two points, and that such carrier shall, in any 
advertisement of its services, disclose in a clear and promi¬ 
nent manner that they are offered on an irregular basis 
only and shall not include in any such advertising any list 
or schedule of flights. Finally, we shall provide that the 
exemption shall be effective only so long as the carrier has 
exclusive use by ownership or lease for a period of at least 
6 months, of an aircraft unit or units having a gross take-off 
weight in excess of 12,500 pounds for one unit or 25,000 
pounds for the total of such units (disregarding units 
90 of 6,000 pounds or less). If at any time the carrier 
fails to have such use of such aircraft, the exemption 
shall terminate. 

The need for the services of irregular air carriers is not 
fixed and unchangeable, but varies in response to the eco¬ 
nomic and other factors which affect the air transportation 
industry as a whole. In order that our regulation of the 
operations of irregular carriers may be properly adapted 
to these changes, we shall limit the exemptions granted to 
a period of two years. This limitation will also give us an 
additional sanction in controlling the operations of these 
carriers for we can deny extension of the authority to any 
carrier who may consistently violate the limitations im¬ 
posed upon its operations. 

One other group of applications must be mentioned. 
There are a number of Large Irregular Carriers who, al¬ 
though holding valid letters of registration, have not con¬ 
ducted in the past year any operations pursuant to such 
authority. In view of these circumstances, there would 
not appear to be any need for the services for which au¬ 
thorization is sought and there seems to be no reason why 
the enforcement of the provisions of section 401(a) is not 
in the public interest. Accordingly, we propose to deny 
the applications of those carriers which have not inaugu¬ 
rated operations prior to the issuance of this opinion. 
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IV 

In carrying out the policies and program which we have 
discussed we propose to issue individual orders in connec¬ 
tion with each pending application. Some orders are being 
issued concurrently with the opinion while others will be 
issued as reports on the remaining applications are com¬ 
pleted. Each order will set forth the factual foundation 
for our decisionfi reached on the basis of the principles 
we have stated herein, for granting or denying 
91 authorization to engage in irregular air transporta¬ 
tion. Our orders granting such authorization will 
be made effective immediately while those denying applica¬ 
tions because of non-operation wdll be made effective 30 
days after issuance in order to give the applicants oppor¬ 
tunity to seek reconsideration and to sta ythe order. Our 
orders denying relief because of the conduct of route opera¬ 
tions will afford the applicants an opportunity to request 
a hearing and, in order to avoid hardship, we shall also 
postpone their effectiveness for 30 days or, if hearing is 
requested, until such time as the procedure thus initiated 
is completed. 

As we have noted, only a relatively few applicants have 
supplied any adequate data in their applications. In order 
that we may evaluate each applicants case in terms of the 
principles outlined above, we shall rely rincipally upon the 
flight and statistical reports filed in accordance with our 
regulations, but in some cases resort may be made to other 
Board records. In any event, each order will indicate the 
data upon which we will rely and the source from which 
they are derived. 

Appropriate orders will be entered. 

O’Connell, Chairman, Ryan, Lee, and Adams, Members 
of the Board, concurred in the above opinion. Jones, Mem¬ 
ber, did not take part in the decision. 
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I 391.1 Definition* —(a) Irregular atr 
canter. The tens Irregular air carrier 
meant any air carrier which (1) directly 
engages tn air transportation. <2> does 
not hold a certificate of puhUe conven¬ 
ience and necessity under section 401 of 
tha. Cavil Aerona u tics Act of 1939. as 
amended, and <3) does not operate, cu¬ 
boid out to the public expressly or by 
coarse at conduct that it operates, one or 
more aircraft between designated points, 
or within a designated point, regularly 
or with a reasonable degree of regularity, 
upon which aircraft It accepts for trans¬ 


portation. for compensation or hire, such 
members of the public as apply therefor 
or such property as the public offers. 
No air carrier shall be deemed to be an 
Irregular air carrier unless the air trans¬ 
portation sendees offered and performed 
by It am of such Infrequency as to pre¬ 
clude an Implication of a uniform pat- 
tarn or normal consistency of operation 
betwee n , or within, such designated 
points. 

(b) Mat. The term "potnt" as used 
In this part shall mean any airport or 
piaoa where aircraft may be landed or 
taken off. Including the area within a 
25-mile radius of such airport or place. 

(c) Agreeme nt . The term 
mant.** at used In this part, shall 
any oral or written agreement, contract, 
understanding, or arrangement, and any 
amendment, revision, modification, re¬ 
newal. extension, canon alien or termi¬ 
nation thereof. 

(Arndt. SB-144. effective Dee. 10. IMS. 14 
r. *. sao7j 

(d> Ticket agent. The term “ticket 
agent** as ured In this part, shall mean 
any pemo n . whether such person Is an¬ 
other air carrier or Is acting ax a ticket 
■■eat, travel agent, travel human, broker, 
forwarder, or otherwise (other than a 
bona fide regular employee of tha direct 
air carrier co ncerned ) , who for compen¬ 
sation or profit: 

(1) Solicits, obtains, receives, or fur¬ 
nishes directly or Indirectly passengers or 
groups of pa sse ng er s for transportation 
upon aircraft o t an Irregular air carrier, 
or 

<3> Procures or arranges for air trans¬ 
portation of passengers or groups ot pas¬ 
sengers upon aircraft of such an air 
canrler by charter, tea m , or any other 
arrangement 

[Arndt, mt-144. effective See. 10. 1M0.14 P. 
B. 90071 

1 291.2 ClauWcaUn. (a) Them Is 
hereby established a classification of 
noneertifleated air carriers to be desig¬ 
nated as “Irregular air carriers.* 

<b> Any Irregular air carrier, as classi¬ 
fied tn paragraph <a> of this section, 
which does not use In Its transportation 
am vloes aircraft unite having a maxi¬ 
mum certificated take-off weight (as de¬ 
fined In Civil Air Regul a tio ns . Part 42. 
143.1) In excess of 12.500 pounds for any 
one unit or of 25,000 pounds for tha to¬ 
tal of such units i disregarding units of 
8.000 pounds or logs), shall be clamtfled 
aa a small Irregular carrier. 


tne following provisions of Title 1? -af 
the ClvU Aerona u tics Act of 1833. as' 


ive No*. 13. IMS; 14 T 


(a) Subsection 401 (a); 

0» Section 403; 

<e> Bubeection404(a);Prodded.That 
smao irregular carriers shall abide by 
then* p r o ri rimo o f thfr o ubgo ctl oo wtOch 
require air ceoriere to pr ov i de safe serv¬ 
ice. equi p me n t and facilities in connec¬ 
tion with air tmnsportation; 

(d) Subsection 404 <b>; 

(e) Subsection 405 <e>; 

(f > Subsection 407 tt»; 

<g) Section 409: 

<h) Subsection 400 <a>; and 

<1) Section 411 

1291.4 Small irregular carrier*; Aera¬ 
tion o/ exemption. The temporary ex¬ 
emption from any provision of Title XV 
of the act provided by 1291.3 shall con¬ 
tinue In effect only until such time as the 
Board shall find that enforcement 
thereof would be In the public interest 
or would no longer be an undue burden 
on the small irregular carriers; Prodded. 
That upon such a finding as to any small 
Irregular carrier or class of small lingu¬ 
lar carriers, such exemption shall U> that 
extent terminate with respect to such 
carrier or class of carriers. 

1291.5 Small irregular carriert; ap¬ 
proval of certain tnleriocktno relation - 
ship*. To the extent that any officer or 
director of a small Irregular carrier 
would, without prior approval of the 
Board, be In violation ot any provisions 
of subsection 409 (a) of the Civil Aero¬ 
nautics Act of 1939. as amended, by rea¬ 
son of any Interlocking relationship di¬ 
rectly Involving such small Irregular 
carrie r, such relationship Is hereby ap¬ 
proved. 

I 

I 291.8 Small irregular carriers; ef¬ 
fect on other statute*. The temporary 
exemption rranted tn i 291.3 from sec¬ 
tions 80S. 409 (a) and 913 shall not 
constitute an order made under such 
sections, within the meaning of section 
414. and shall not confer any «»»»»«■■»»)* j 
or relief from operation of the “anti¬ 
trust laws", or any other statute (except 
the ClvU Aeronautics Act of 1939. as 
amended), with respect to any transac¬ 
tion. interlocking relationship^ or i 


(Arndt, sb-181. 

B.81MI 

(e) Any Irregular air carrier other 
than a small Irregular carrier shall be 
cl as sified as a large Irregular carrier: 
Prodded. That no air carrier xhxll be so 
classified unless It bolds a letter of reg¬ 
istration issued to It as a large Irregular 
carrier pursuant to application therefor 
filed with the Board before August 8. 
1949, aad not revoked or cancelled as of 
May 30. 1949. 

I 291J Small trregular carrier*; ex¬ 
emptions. Except as otherwise provided 
in this section, each small irregular car¬ 
rier. falling within the classification 
above, shea be temporarily exempt from 


meat otherwise within the purview of 
such section. 

1291.7 Satan trregular carrier*; con¬ 
dition* to exercise of te mp or ar y exemp¬ 
tion privilege, (a) No pemon shall ex¬ 
ercise the temporary exemption privilege 
conferred by 1391J unless there is m 
effect with respect to such pemon • 
letter of registration taoued by the Board, 
acknowledging that such perso n has 
been duly registered with the Board as 
a small irregular carrier under tha pro¬ 
visions of this part, as amended. relating 
to Irregular atr transportation. Any 
small irregular carrier which bolds a 
letter of r egi st r at i on Issued to It. and not 
revoked or canceled, prior to May 30. 
1949. Is not required to obtain (mother 
letter of registration. 

(b) No small Irregular carrier shall 
make or maintain any agreement or ar¬ 
rangement with any other air carrier or 
air carriers with respert to the i 


iL- 


■i 





“o? air transportation services which, if 
co nd uc ted by a single carrier, would take 
It out of the classification of an Irregular 
air carrier as set forth In this part. 

f 291.8 Small irregular carriers; Is¬ 
suance of letter of registration. Except 
as provided In I 281.9. upon the filing of 
proper application therefor tbs Board 
will issue to any small irregular carrier 
a letter of registration. Such application 
shall be certified as correct by a respon¬ 
sible official of such carrier, and shall 
contain the following Information: (a) 
Date; (b> name of carrier: (c) mailing 
address; (d) location of principal operat¬ 
ing base: <c> If a corporation, the place 
of incorporation, the name and citizen- 
ship of officers and directors and a state¬ 
ment that at least 78 per centum of the 
voting Interest Is owned or controlled by 
persons who are Citizens of the United 
States or of one of Its possessions: <f> 
if an individual or partnership, the name 
ana citizenship of owners or partners; 
<gi the types and numbers of each type 
of aircraft utilized in air transportation. 
Such application shall be submi t t e d in 
duplicate in letter tprm or on CAB Form 
No. 2739. which Is available on request 
for the convenience of applicants. 

1291.9 Small irregular carriers; re¬ 
strictions on it seance of Utter of regis¬ 
tration. An application filed pursuant to 

1291.9 will be denied and.no letter of 
registration as a small Irregular carrier 
will be issued to an applicant which has. 
or proposes to have, as owner, partner, 
officer, director, or stockholder holding a 
controlling interest, any person who was 
or is connected in any such capacity with 
any Irregular air carrier, noncertlflcatcd 
cargo canter, or air freight forwarder. If 
the letter of registration or exemption 
privilege of such carrier or forwarder was 
suspended or revoked by the Board on 
account of acts or omissions which oc¬ 
curred during the time of such connec¬ 
tion. unless it has been shown to the 
Board by such applicant, and the Board 
finds, that the public Interest and ap¬ 
plicant's intention and ability to conform 
to the provisions of the act and require¬ 
ments thereunder win not be advenely 
affected by such relationship or former 
relationship. For the purpose of carry¬ 
ing out the intent of this provision, the 
Board may. before or after the issuance 
of a letter of registration, require the 
applicant to furnish Information In addi¬ 
tion to that required to be set forth In 
Its appMoaUan filed pursuant to 1291.8. 

1291.10 Small irregular carriers: ef¬ 
fective period of Utter of registration. 
Bach latter of registration of a small Ir¬ 
regular canter shall become effective 
only upon the dote specified therein and 

continue tn effect until suspended, 
revoked or canceled, or until the tem¬ 
porary exemption privilege conferred by 
129U shall terminate or otherwise cease 
to be effective with respect to such small 
Irregular canter, whichever occurs first. 

1291.11 Small irregular earners; 
nontransferdbUtts of Uttar of registra¬ 
tion. A letter of registration shall be 
non transferable and shah be effective 
only with respect to the person or persons 
named therein. 


1291.12 Small irregular carriers: 

suspension of Utter of registration, tet¬ 
ters of legist ratten shall be subject to 
iznmftdtet* wtttd* In tbc opto* 

ten of the Board, such notion Is required 
tn the public interest, batten of ngte- 
ttratten shall be further subject to m- 
— « «w» without bearing or ether pro¬ 
ceedings. for centinulng failure to file 
tariffs or reports as required by provi¬ 
sions of the act or any order, nils or 
regulation Issued thereunder, after not 
leas than 10 days' notice to the small 
Irregular carrier within which to comply 
with such requirement. Buch suspension 
shall continue until the Board finds that 
such suspended carrier has campbad with 
or submitted satisfactory evidence and 
assurance that It wffl comply with the 
provisions of the act or such rules, reg¬ 
ulations or orders. Failure to seek rein¬ 
statement of a letter of registration 
suspended pursuant to the provisions of 
this subparagraph within a period of 90 
days after notice to the canter of such 
suspension shall automatically terminate 
all rights under such tetter of registra¬ 
tion: Prodded. That In the cose of a 
letter of registration prior to 

May 20. 1949. failure to seek reinstate¬ 
ment of such letter of registration, prior 
to July 20.1949. shall automatically ter¬ 
minate all rights under such letter of 
registration, 

1291.13 Small irregular carriers: 
revocation of Utter of registration. Let¬ 
ters of registration shall be subject to 
revocation, after notice and hearing, for 
knowing and willful violation of any pro¬ 
visions of the act or of any order, rule, 
or regulation issued under any such pro¬ 
vision or of any term, condition, or lim¬ 
itation of any authority Issued under said 
act or regulations, or for any cause 
which, at the time of revocation, would 
Justify the Board In refusing to Issue to 
the holder of such tetter a like letter. 

1291.14 Small Irregular carriers: 
cancellation of Utter of registration. 
<a> The letter of registration of any small 
irregular carrier shall be canceled with¬ 
out prejudice upon the filing by such car¬ 
rier of a written request for cancellstton: 
Prodded. That the Board may refuse to 
Irani such request If any p roceedi n g or 
action Is pending in which the small ir¬ 
regular carrier's letter of reg i st ra tion 
may be subject to g t ispensten or revoca¬ 
tion. 

<b> In any case In which the Board 
has reason to behave that a small irreg¬ 
ular carrier has ceased to operate pur¬ 
suant to the temporary exemption priv¬ 
ilege conferred by i 291.3, the Board may. 
by registered letters mailed to the carrier 
at Its last known address and to the 
designated agent of such carrier. If any. 
request such carrier to advise the Board, 
within go days after receipt thereof, 
whether such canter wishes to continue 
such operations or to have Us letter of 
reg i st ra tion canceled. Failure to reply ■ 
within a period of 00 days after receipt 
thereof, or‘return of inch letters un¬ 
claimed. shall automatically terminate 
all rights under such letter of registra¬ 
tion. 

I 291.15 Large irregular ca rr ie rs : ex¬ 
emptions. Except as otherwise provided 


la this part, each large Irregular canter, 
falling within tba classification above, 
shall be temporarily exempt from the 
following provisions at Title IV of the 
Civil Aeronautics Act of IMS, as 
amended:... . ' .i - 

<e> Subsection 401 <a>; .. "; . 

<h> tdbeoetten «4 fa): Preempt, 
however. That each such large MOnter 
canter shall abide by these provlskxu 
of tobuctloQ which ||f Olf* 

rlars tg provide aafe service, aoutpeaewt. 
and faculties in connection wtth Inter¬ 
state and overseas air transportation; 
tnd to csUbBsh. ob wni rod vforoi 
Just and reasonable individual rates, 
fares and chargee and Just and roaaon- 
abte classifications, rules, regulations and 
practices relating to such air transpor¬ 
tation. ,.. 

(c) Subsection 409 (a). J • , 

1291.14 Large irregular ca rr ie rs ; du¬ 
ration of exemption. The temporary ex¬ 
emption co nf erred by i 211.11 shall ter¬ 
minate end cease to be effective with 
respect to each large Irregular carrier at 
5 p. m_ eastern daylight saving time, 
on June 20. 1949: Prodded. That any 
large Irregular carrier which before such 
time has on file with the Board pursuant 
to section 419 <b> of the act an apphea- 
tlon for an individual exemption from 
Title IV of the act extending to all or 
part of the air transportation which such 
large Irregular canter la authorized to 
perlorm as of June 19. 1949. pursuant 
to the temporary exemption conferred 
by 1291.15 may continue, except during 
any such time es Its tetter of registration 
may be suspended, to exercise such priv¬ 
ilege until, but only until, the date speci¬ 
fied in the Board's order finally dispose 
of Its appli c a t ion for individual exemp¬ 
tion. or untU Its letter at registration Is 
revoked or canceled, whichever shall be 
earlier. Suspension of the letter of reg¬ 
istration of a large irregular carrier »h«in 
not render such canter ineligible to file 
an application for individual exemption 
hereunder. 

♦ ,' * i* * V ; 

1291.17 Large irregular carriers: con¬ 
dition to exercise of temporary exemption 
privilege. No person shall exercise the 
temporary ex em ptio n privilege conferred 
by 1291.15 unless there is In effect wtth 
respect to such person a tetter of regis¬ 
tration Issued by the Board, acknowledg¬ 
ing that such person has been dnly rogte- 
tered with the Board as a large Irregular 
canter under the provisions of this part, 
as amended, relating to Irregular air 
transportation. 

1291.19 Large b re gu lrr c arr ie rs ; 
nontransferability of letter of rvgUtm- 
tlon. A letter of registration ot n large 
Irregular carrier shah be nontranzferabte 
and shah be effective only wtth respect 
to the pe r son or persons namad therein. 

1291.19 Large irregular c ar ri ers : sus¬ 
pension of letter of registration. Letters 
of registration of large Irregular carriers 

than ha mhWt tn rywiM 

when, in the opinion of the Board, such 
action is required In the public Interest. 

I 291.20 Large Irregular canters; re¬ 
vocation of Utter of registr at ion. Let¬ 
ters of r egi st rat ion of large irregular 
carriers shall be subject to revocation. 
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after notice and bearing, for knowing 
and vtUfol violation of any provisions of 
the aet or of any order, rule, or regula¬ 
tion lamed under any each orovleioas or 
of any term, c ood tt lon or limitation of 
any authority laeuod under said act or 


I39L21 Larva tntgaJmr carrier*; 
canctUaUon of letter o/ nvutralicm. (a) 
Tb* letter of reglatracion of any large 
Irregular carter ihafl te cancelled with¬ 
out prejudice upon the flBng by aach 
carter af a written ee g uaat Wcanceha- 
tlan: Provided, That the Board may re¬ 
fute to grant aach reqaaat if any proceed¬ 
ing or aetlDo la pending m which the 
carter*# letter may be au Mect to aua- 


(b> In any ceae in which the Board had 
reason to behave that a targe Irregular 
carter haa oaaead to operate poraaant to 
the temporary erempOnn co nf erred by 
i 301.10. the Board may. by registered 
letters mailed to the carter at tta laet 
known addreaa and to the dee ignetart 
agent of such carrier. If any. request such 
carter to advise the Board, within M 
day# after receipt thereof, whether aueh 
carter wishes to c oo tton * auch opera- 
tkma or to have tta letter of mhfratVw 
m mm Failure to reply within a pe¬ 
riod of 00 days after receipt thereof, or 
return of auch letters mri a tm e rt . than 
automatically terminate all rights 
auch letter of 


If an appll- 
for 


IBU1 Larva 
txtcrlocktxQ 
cattM br IQJ 
approval of an-- 

m existence on May 38.1Mt end hereto¬ 
fore exempt from the p co rist s m of sec¬ 
tion 0M (a) la filed with the Board on or 
before Juno X. 1940. rach carter may 
retain the officer, director, member or 
stockholder Involved m auch reteUoo- 
ahlp final dhpnsltten by the 

Board of mid appli cat io n , and each rle- 
Uansblp is hereby approved pending such 
«w*i disposition. 

| Larva trrogalar c art er s ; hm- 

ttntknu and scope of i wpfino . The 

Swtfttb post ffiflSBBtB tht 

glr transportation of pored 
prohihtted m this section. 

(a) targe irregular carters BmO 
carry parsons In foreign air 


<b> large irregular 
carry in interstate or 
portatkm p erson 
one of the fOOowtng 
(1) Per s on * to 
carter m tbe tens 



of the 
by | 281.3* 
at tbe time of 
of Its regular 


sale by the carter or cm 


wttto whom the carter 
into a written agreogtent ter 

tickets of the carter In the 

by IMLM burn bean soft 
by such ticket agent at the 




of section 409 of the act sad Part 333 cf 
this chapter, and to whom pass u in the 
form prescribed by 129U4 have been is¬ 
sued: Prodded, That ao peas need be is¬ 
sued for troeer redeced rate transporta¬ 
tion of person* pursuant to Ifitl of 


saa. 10. 1M0. 14 


o/ Octal* to »o 
by tbe carter, or by 
agent, shell have 
tie 

and ehbfi 
olid 

i time of sale, the 
am m* of the 
the date of sale, the date of 
Sight, origin and d es t in a t ion points. and 
the far* actually paid by the pamrngii 
Buck tickets sbafi ado be signed at the 
time of sal* bv a duty authorised officer 
or e m plo y ee of the carter or Scent. On 
or eft* the dote of flight, ttekoto shall 
be validated by the carter in seme ap¬ 
propriate manner on the face thereof to 
tTw*p». »K«f the banamwtatte 

service covered thereby has been ren¬ 
dered or appropriate refund ha* been 
mode where no service or only a part 
of tin air transportation service has been 
rend er ed. In those ca se s where the car¬ 
rier la by law entitled to transport any 
p erson at a free or reduced rote 0 pass 
mail be I s su ed to such pe r son, with the 
exception of those persons describe! in 
I 32&3 of this chapter, prior to departure 
of JKgtet and taken Up by the carter at 
destination pirtnl Bach such pass 
shall have printed tboreou the name and 
address of the carter, and shall contain 
on tta face the name and address of the 
passenger, the date of the flight, origin 

ps M yj fo ffirtfl T1 lmH- 

cate the status of tbe passenger entitling 
him to fro* or reduced rate transporta- 


1291.2$ Larva irregular carters; eon- 
dtbont os operating authorltp: pay- 
menu to or from ticket agent*. At an 
express coodltton an tbe operating au¬ 
thority granted by this part and tbe 
letters of registration Issued hereunder, 
no large Irregular air carter shall accept 
payment from or make payment to any 
ticket agent furnishing pass enger s or 
g r o up s of passengers for transportation 
by air except on tha basis of a written 
bill. Invoice, or other written statement 
showing: 

(a) The information specified; In 
128L34 contained In tickets sold to pas¬ 
sengers furnished by such ticket agent: 

(b) The amount of commission or 
othsr co ns ideration paid to. or retained 
by. such ticket agent in return for aerv- 

* In connection with the 
of transportation. I n c lud ing 
payment, allowance, 
for cash advances for crew 
flight i 

or any other service. 



4 jnlM Larga 
comt1tkm$ on o vtrtL ttnc 
tfrftBfrtfi wit) t 
press conditions on ^ the 
authority granted by nils part 
letters of 
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(a) 

Irregular carter and 
Shan bo i 
by an the 

to any of tbe fo|gartng <BfJeeta? 

(1) The furnsSninyOyf persons or 
sr o uas of duBh fort* 

(3> The u^(gtnc^Gr fligfiks for the 
accommodation of l 
of passengers. | 

(J> The solicitation orjeneratlon of 
paasengar traffic to bo traflsportad by a 
large irregular darter, or 

(4) The charter or Issue of aircraft. 
<b> Ko large Irregular carter shell 
make or maintain any agre emen t, or 
participate In any arrangement, with or 
Involving any ticket agent or air canter 
with respect to the conduct or ho ld ing 
out of air transportation services by 
such carter Individually or by such car¬ 
rier in combination, conjunction, or col¬ 
laboration with another air carrier or 
carters, where tbs collective air trans¬ 
portation service so agreed upon or 
arrengod would. If conducted by a single 
carrier, take it out of the daariflcouon of 
an lingular air carter as set forth ta 
this port. 


1211.31 Nonappttcabllttp. This part 
shall not apply to any air carrter author¬ 
ised by a certificate of public conven¬ 
ience and necessity to engage in air trans¬ 
portation. to Alaskan air carriers, to op¬ 
erations within Alaska, or to any non- 
certificated sir carter engaged in air 
p^ itnt to y pt** or In¬ 
dividual exemption by the Board or pur¬ 
suant to rxrmpUon created by any other 
part of this subchapter. 

i 291.32 SeparabOttp. If any provi¬ 
sions of this part or tbe applica t ion 
thereof to any air transportation, person, 
class of parsons, or circumstance* is held 
Invalid, the remainder of the part and 
tha application of such provisions to 
other air transportation, persons, claaam 
of persons, or ci rc u mstance shall not be 
affected thereby. 

(391.33 Poet violation*. All thorn 
provisions of this part in effect prior to 
the revlsloa adopted April 13.1949, which 
are included In the amendment without 


and con tin ue d in effect and all such pro¬ 
visions art Intended to speak from tha 
time of their first enactment. AH refer¬ 
ences to violations of the Board's regula¬ 
tions include any vtotetkms at any time 
or the provisions of this part as than In 
effect, and tha aforesaid revision shall In 
no way affect any pend ing enforcement 
p vn ce wTtng or action, or any enfor c e ment 
action taken subsequent to May 30.1949. 
at this amendment with respect to viola¬ 
tions which occurred prior to such data. 

99 aot.so. sei.se, t>< 

S*i.S* MM rnukirM M (I S*i.Sl, 
set.ss. w4 SS1.S*. r*s»»«tiv«Xy, Sy 
w4t. sa-iM. •rrvvtiw »•«. is. tee*. 


14 : 
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145 Filed May 29, 1951. 

UNITED STATES DISTBICT COUBT 
FOB THE DISTBICT OF COLUMBIA 

Civil Action No. 1295-51. 

Amebican Aib Tbanspoet, Inc., et al., Plaintiffs , 

v. 

Civil Aebonautics Boabd, et al.. Defendants • 

Memorandum of Court 

This case came on for hearing on the defendants’ motion 
to dismiss or for summary judgment and, as well, on plain¬ 
tiffs’ motion for preliminary injunction and plaintiffs’ mo¬ 
tion to set the case for early hearing. During the argu¬ 
ment, it developed that there were no substantial matters 
of fact involved and it was agreed by both sides that the 
Court might treat plaintiffs’ motion as one for summary 
judgment, to the end that the case might come to a speedy 
conclusion in this Court and, if an appeal be taken by 
either party, the Court of Appeals would be in position to 
render final judgment of affirmance or final judgment on 
reversal. 

The Court will grant plaintiffs’ motion for a summary 
judgment on the ground that the regulation complained of 
was entered without such a hearing as is necessary under 
the Administrative Procedure Act or, for that matter, 
under the Civil Aeronautics Act of 1938, as amended. 

Without going into a statement of the facts, which, as 
above stated, are undisputed, it would appear that plain¬ 
tiffs have substantial investments, serious contractual com¬ 
mitments, and have developed valuable business and good 
will, all of which will be jeopardized unless the regulation 
is voided by the Court. 

The Court believes that the defendant Board was pro¬ 
ceeding properly by its regulation of May 20,1949, wherein 
it was provided that no large irregular carrier (these in¬ 
clude plaintiffs) could engage in non-scheduled or ix- 
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146 regular operations after June 20, 1949, unless by 
that date the carrier filed with the Board an applica¬ 
tion for exemption. This regulation of May 20, 1949 pro¬ 
vided that the carrier, upon filing such application, might 
continue to operate pending a hearing. 

As a matter of fact, plaintiffs seasonably filed such ap¬ 
plications, formal notices for hearing were set, and hearings 
before an Examiner on the applications were completed but 
no decision has yet been issued. While these applications 
were pending, the order complained of (Economic Regula¬ 
tions, Amendment 1 to Part 291, Serial No. ER-159) was 
announced, without a proper notice of hearing and oppor¬ 
tunity to present evidence and argument The position 
taken by the Board is one which would hack away at the 
Administrative Procedure Act. 

It may be noted that no question of public safety is in¬ 
volved in the instant case. 

There is nothing in the ruling of Judge Holtzoff in the 
case of Arrow Airways, Inc., et al., v. Civil Aeronautics 
Board, Civil Action No. 4502-50, which is at variance with 
the Court’s ruling in this case. 

The Court will, therefore, on appropriate notice, sign 
findings of fact, conclusions of law and judgment granting 
summary judgment in favor of the plaintiffs. 

Judge. 


147 Filed June 271951. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1295-51. 

American At-r Transport, Inc., et al., Plaintiffs , 

v. 

Civil Aeronautics Board, et al.. Defendants- 

Findings of Fact Conclusions of Law and lodgment 

This case came on for hearing on the defendants’ motion 
to dismiss or for summary judgment and, as well, on plain- 






89 


tiffs 1 motion for preliminary injunction and plaintiffs* mo¬ 
tion to set the case for early hearing. During the argu¬ 
ment, it developed that there are no substantial matters of 
fact involved, that the parties entered into a stipulation, 
and it was agreed by both sides that the Court might treat 
plaintiffs* motion as one for summary judgment to the end 
that this case might come to a speedy conclusion in this 
Court; and the Court, having considered the pleadings, said 
stipulation, the evidence offered by the parties and the ar¬ 
gument of counsel, and being fully advised, makes and en¬ 
ters the following Findings of Fact, Conclusions of Law 
and Judgment: * 

Findings op Fact. 

1) Plaintiffs are “Large Irregular Air Carriers” pro¬ 
viding interstate air transportation for persons and prop¬ 
erty between Miami and other points, principally New York 
and Chicago. Defendants are the Civil Aeronautics Board .. 

and the members thereof. KVy 

148 2) The defendant Board adopte&m regulation (in 

the form of a general exemption order) effective De¬ 
cember 7, 1938, which permitted any carrier to engage in 
non-scheduled operations (defined as the operation of an 
air carrier which did not hold out to the public a regular 
service in air transportation). The regulation exempted 
all such operations from most of the economic (not safely) 
requirements of the Ci-vil Aeronautics Act The excep¬ 
tions stated in the regulation are not pertinent here. 

3) Plaintiffs commenced operations in June 1946. 
Plaintiffs were first classified as ‘ ‘ non-scheduled * ’ and are 
currently classified as “Large Irregular Carriers**. 

4) Plaintiffs* chief source of income is now and always 
has been from the transportation of persons and property. 
Since commencing business in 1946, plaintiffs and their 
stockholders, relying upon plaintiffs* authorizations to op¬ 
erate as air carriers under the regulations of the Board, 
purchased aircraft and made other substantial investments 
in a total amount of more than $125,000 in the business of 
“non-scheduled** air transportation. In the course of 
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their operations, plaintiffs provide air service at low fares 
eqnivalent to railroad coach fares. During the year 1950, ' 
plaintiff American Air Transport operated 613 trips and 
plaintiff Miami Airlines operated 634. These trips were 
operated almost entirely between Miami' on the one hand, 
and New York, Philadelphia and Chicago, on the other; 
and between San Juan, P. R., and New York. During the 
year 1951, plaintiffs expect to operate approximately the 
same number of trips, for the most part, between the same 
points. Plaintiffs do and will operate more than eight trips 
per month between several pairs of points. Plaintiffs * 
operations are performed in accordance with all of 
149 the safety regulations imposed by all regulatory au¬ 
thorities exercising jurisdiction over plaintiffs. 
Plaintiffs serve a useful public purpose. 

5) Each of the plaintiffs operates under authority of a 
general exemption order of the Civil Aeronautics Board 
now known as “Part 291 of the Economic Regulations” 
(14 F.R. 3546). 

6) Effective June 15, 1946, defendant Civil Aeronautics 
Board amended the regulation to require reports from the 
carriers. Thereafter the Board made several other 
amendments. 

7) The first important amendment pertinent here is the 
complete revision of the regulation effective June 10, 1947. 
The Board classified carriers as “Small Irregular Car¬ 
riers” and “Large Irregular Carriers”. Plaintiffs, under 
this classification, arei Large Irregular Carriers. The 
Board further required all carriers desiring to continue to 
operate as non-scheduled and Large Irregular Carriers to 
obtain.“Letters of Registration” from the Board. Let¬ 
ters of Registration were duly issued to plaintiffs, and 
plaintiffs operate pursuant thereto. Large Irregular Car¬ 
riers were also required to file and observe tariffs and 
plaintiffs filed tariffs. 

8) On May 20, 1949, the Board adopted another order, 
amending the exemption regulation to provide that no 
Large Irregular Carrier could engage in non-scheduled op- 
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erations after June 20,1949, unless by that date the; carrier 
filed an “Application for Individual Exemption”;. Ll the 
event of such filing; the carrier could continue. to. operate 
as a “Large Irregular Carrier.” 

9) Plaintiffs seasonably filed such applications^ formal 
notices for hearings were set, and hearings: before an Ex¬ 
aminer on the applications were completed, but: no decision 

has yet been issued on either application. 

150 10) While these applications were pending^ the 

Board on March 2,. 1951, ordered the adoption of tfaa 
regulation complained against. This order (Economic 
Regulation 291.27,16 F.R. 2216) is. designated as. an amend- 
ment to the general exemption regulation^ and is. entitled 
OpKKAnoitAL,. Limitations on Exercise of Temporary Ex¬ 
emption by Large Irregular Carriers;. It provides in* per¬ 
tinent part, 

“ §29L27 Large Irregular Carriers: conditions on op¬ 
erating authority—extent of operations —(a)* As an ex¬ 
press condition on the operating authority granted by 
this Part and the letters of registration issued here¬ 
under, no large irregular carrier shall engage in flights 
for compensation or hire, whether snch flights are re¬ 
garded by the carrier as common carriage or non-com¬ 
mon carriage: 

(1) In excess of a total of three (3) flights m the 
same, direction during any period of four successive 
calendar weeks between the following points: 

(1) New York and Miami 

• • <r 

(xi) Chicago and Miami 

(2) In excess of a total of eight (8) flights in the 
same direction during any period of four successive 
calendar weeks between any two points other than those 
specified in subsection (1), above,”. 

11) The Board did not hold a formal evidentiary hearing 
before adopting this- amendment Instead,, the Board 
^ mailed to large irregular earners and published in the Fed- 
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eral Register a notice of the Board’s intention to adopt the 
order here complained against. Any person could submit 
written data, views, or arguments pertaining thereto. The 
Board, in a later notice, announced its intention of 
151 hearing oral argument and did hear oral argument 
by all interested persons. Plaintiffs, by attorneys, 
either presented oral argument or assigned their allotted 
time to other persons. The Board did not require that any 
of the written data or oral argument be under oath. The 
Board did not permit any person to call witnesses, to cross- 
examine any person, or to offer competent evidence in ex¬ 
planation or rebuttal. The Board then ordered the adop¬ 
tion of the regulation complained against. 

12) It is stipulated, and I find that the Board failed to 
comply with the requirements of the Administrative Pro¬ 
cedure Act pertaining to adjudication, but did comply with 
the requirements of that act pertaining to rule-making. 

13) No previous regulation or order of the Board placed 
any numerical limit upon the number of flights which a 
large irregular carrier might make. Although a limita¬ 
tion of ten trips per month was proposed in May 1946, the 
Board did not, either at that time or subsequently, incor¬ 
porate this provision in its regulations or other directives. 

14) Plaintiffs have substantial investments, serious con¬ 
tractual commitments, and have developed valuable busi¬ 
ness and good will, all of which will be jeopardized by the 
Board’s order limiting the number of trips which may be 
operated. 

15) No question of public safety is involved in the in¬ 
stant case. 

Conclusions of Law. 

Upon the above and foregoing Findings of Fact, the 
Court now states its Conclusions of Law as follows: 

1. The Court has jurisdiction of the subject matter and 
the parties to this action. 

2. The Court believes that the defendant Board was pro¬ 
ceeding properly by its regulation of May 20, 1949, which 
provided that the carrier, upon filing an application 
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152 for individual exemption, might continue to operate 
pending a hearing. 

3. While such applications were pending, the Board 
adopted the regulation complained of without such a hear¬ 
ing as is necessary under the Administrative Procedure 
Act or, for that matter, under the Civil Aeronautics Act of 
1938, as amended. Plaintiffs * operating authority cannot 
be suspended and their business investment cannot be so 
severely restricted without affording the plaintiffs an op¬ 
portunity for a hearing which conforms to sections 5, 7, and 
8 of the Administrative Procedure Act, 5 U. S. C. §1004-7. 
The Civil Aeronautics Act, 49 U. S. C. 401 et seq., does not 
permit the Board to limit the business of an air service 
without such a hearing, hut requires a fair hearing and the 
right to judicial review of the record upon which the Board 
acts. 

4. The order complained of was announced without a 
proper notice of hearing and opportunity to present evi¬ 
dence and argument, without the right of cross-examination 
and without affording a right to judicial review. The posi¬ 
tion taken by the Board is one which would hack away at 
the A dmini strative Procedure Act. 

5. The regulation complained of is void and of no effect 
as to the plaintiffs. 

6. No bond or other security need be supplied by plain¬ 
tiffs in order to obtain the relief here granted. 

Judgment. 

In accordance with the foregoing Findings of Fact and 
Conclusions of Law, it is ordered, adjudged and decreed: 
that the defendants, the Civil Aeronautics Board and D. W. 
Rentzel, Oswald Ryan, Josh Lee, Joseph P. Adams, and 
Chan Gurney, who are Members thereof, and each 

153 of them, be permanently enjoined and restrained 
from putting into effect or enforcing against the 

plaintiffs, American Air Transport and Miami Airlines, or 
either of them, the economic regulation of the Civil Aero¬ 
nautics Board known as Amendment 1 to Part 291, adopted 
March 2,1951, serial No. ER-159, 16 F.R. 7216, unless and 
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until the plaintiffs are afforded a full and fair evidentiary 
hearing with respect thereto. 

Judge. 

No objection as to form: 

Boss O’Donoghue, 

Attorney for Defendants. 

Albert F. Beitel, 

(xEOBGE M. MoBBIS, 

Attorneys for Plaintiffs. 

154 Filed July 10,1951. 

UNITED STATES DISTBICT OOUBT 
FOB THE DISTBICT OF COLUMBIA 

Civil Action No. 1295-51. 

American Aib Tbanspobt, Inc., et al., Plaintiffs , 


v. 

Civil Aeronautics Board, et al.. Defendants . 

Notice of Appeal. 

Notice is hereby given that the Civil Aeronautics Board 
and the members thereof, defendants in the above cause, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the final judgment of 
this Court entered in this action on June 27,1951. 

Ross O’Donoghue, 

Assistant United States Attorney 
Attorney for the defendants. 
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155 Filed July 10,1951. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1295-51. 

American Am Transport, Inc., et al., Plaintiffs , 


v. 

Civil Aeronautics Board, et al.. Defendants- 

Stipulation of Record on Appeal 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the rec¬ 
ord on appeal in this matter shall consist of the following: 

1. Complaint for Injunction and Other Belief, verified 
March 26, 1951, including Exhibits A through E. 

2. Stipulation of the parties dated April 13,1951, includ¬ 
ing Exhibits 1 and 2. 

3. Motion to Dismiss or for Summary Judgment, dated 
April 13,1951. 

4. Appendices n, m, IV and V to Memorandum in Sup¬ 
port of Motion to Dismiss or for Summary Judgment, 
dated April 13, 1951. 

5. Memorandum of Court. 

6. Findings of Fact, Conclusions of Law and Judgment. 

7. Notice of Appeal. 

8. This Stipulation. 

Albert F. Beitel, 

Attorney for Plaintiffs 
Boss 0 ’Donoghue, 

Assistant U. S. Attorney 
Attorney for defendants. 

July 10,1951. 
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STATEMENT OF QUESTION PRESENTED 


The Civil Aeronautics Board, after notice and opportunity 
for participation by interested persons, promulgated a regula¬ 
tion which precisely defines the number of flights per month 
which can be operated in the future between any two points 
by an entire classification of noncertified air carriers authorized 
to engage in irregular operations. The adoption of this regu¬ 
lation was an interim measure designed to place the operations 
of this classification of carriers upon a basis of equality with 
those of former members of the classification who have been 
granted individual operating authority restricted to the num¬ 
ber of flights specified in the regulation until such time as the 
Board can determine whether the remaining members of the 
classification shall be granted individual operating authority. 
The District Court has held the regulation void as to appel¬ 
lees on the ground that they were not given a full evidentiary 
hearing. The question presented is: 

Whether the Administrative Procedure Act cm- the Civil 
Aeronautics Act makes a full evidentiary hearing a pre¬ 
requisite to the issuance of a regulation of the above 
character. 

u» 
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©niteb States Court of Appeals? 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11115 

The Civil Aeronautics Board and Its Members, D. W. 
Nyrop, Oswald Ryan, Josh Lee, Joseph P. Adams, ind 
Chan Gurney, appellants 

v. 

American Am Transport, Inc., and Miami Airlines, Inc., 

appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OP COLUMBIA 


BRIEF FOR THE APPELLANTS 


jurisdictional statement 

This is an appeal by defendants below from a judgment by 
the United States District Court for the District of Columbia 
permanently enjoining the Civil Aeronautics Board and its 
members from putting into effect or enforcing against the 
plaintiffs below, until such time as the plaintiffs are afforded 
an evidentiary hearing with respect thereto, certain regula¬ 
tions adopted by the Civil Aeronautics Board by rule-making 
methods. 

The jurisdiction of the District Court was based on Sections 
1331,1332, and 1337 of Title 28 of the United States Code, and 
Section 10 (b) of the Administrative Procedure Act (60 Stat. 
243, 5 U. S. C. 1009 (b)). 1 The complaint for preliminary 

1 See Arrow Airways v. Civil Aeronautics Board, 87 App. D. C. —, 182 
F. 2d 706 (1950), cert, den., 340 U. S. 828 (1950); United Gas Pipe Line Co. 
v. Federal Power Commission, 86 App. D. C. 314, 181 F. 2d 796 (1950)< 
cert, den., 340 U. S. 827 (1950). 

( 1 ) 
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and permanent injunction was filed on March 29, 1951 (App. 
2). On April 16,1951, without filing answer to the complaint, 
the defendants filed a motion to dismiss, or, in the alternative, 
for summary judgment (App. 56). At the hearing of the case, 
since there were no disputed issues of fact, it was agreed that 
the District Court might treat plaintiffs’ motion for pre¬ 
liminary injunction as a motion for summary judgment 
(App. 87). 

Judgment was entered on June 27,1951 (App. 93). Notice 
of appeal was filed on July 10, 1951 (App. 94) and the record 
docketed in this Court on July 20, 1951. The jurisdiction of 
this Court is based on Section 1291 of Title 28 of the United 
States Code. 


STATEMENT OF THE CASE 

The regulation, application of which to the appellees has 
been enjoined by thecourt below, limits the number of flights 
which can be conductjby a classification of noncertificated air 
carriers known as “Large Irregular Carriers” 2 to eight round 
trips per month between most points and three round trips per 
month between certain specified principal traffic-generating 
points which were served by numerous air carriers holding cer¬ 
tificates of public convenience and necessity (Regulation ER- 
159, App. 43). In order to place this regulation in proper per¬ 
spective it is necessary to trace briefly the development of the 
regulation of large irregular air carriers. 

‘These are carriers employing large transport aircraft of the type also 
used In certificated or “scheduled” operations. The classification of “Small 
Irregular Carriers.” also established by the 1947 revision of the exemption 
regulation (App. 16, 25), presently embraces some 2,400 carriers operating 
aircraft of 12,500 pounds gross take-off weight or less (App. 49, 68, 69). 
Aircraft of this size normally will not seat more than 10 persons, and rela¬ 
tively few small irregular carriers operate aircraft of even this limited 
carrying capacity. Generally speaking, the small irregular carriers are the 
“fixed-base” type of carriers engaged in other aeronautical enterprises which 
the Board’s original exemption regulation was intended to encourage (App. 
65, 69). The operations of these carriers, while important from an overall 
standpoint, have little or no impact upon the certificated air transportation 
system (App. 69). See also 16 Fed. Beg. 1683. 
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The background of the Board’s regulation and the procedure 
followed in its promulgation 

In 1938, shortly after the effective date of the Civil Aero¬ 
nautics Act, the Civil Aeronautics Board promulgated a regula¬ 
tion (App. 12) under Section 416 of the Act (infra, p. 17) which 
exempted certain categories of carriers from the necessity of 
obtaining a certificate of convenience and necessity pursuant 
to Section 401 of the Act (infra, p. 17). This regulation was 
designed and intended to relieve so-called fixed-base operators 
from the necessity of obtaining a certificate of public conven¬ 
ience and necessity prior to the conducting of “charter” and 
“air taxi” operations with the small aircraft utilized in other 
aeronautical enterprises such as flight training, crop dusting, 
etc. (App. 65). This regulation, adopted to meet conditions 
in 1938, had remained substantially unchanged at the close 
of hostilities in the recent war (App. 67). Accordingly, many 
persons, including the appellees (App. 3), availed themselves 
of the privileges afforded thereby and began operations with 
large transport-type aircraft then made available to civilian 
buyers from war surplus. Many of these carriers conducted 
operations over regular routes, thereby unlawfully competing 
with the operations of certificated carriers utilizing similar air¬ 
craft. Because of this and other undesirable practices, all of 
which are recited in the various regulations and reports con¬ 
tained in the record in this case (App. 17,29-31,67,70-75), the 
Board entered upon a series of amendments to its general ex¬ 
emption regulation designed to bring the operations conducted 
thereunder under closer scrutiny and control, and to eliminate 
those unlawful activities being conducted under color of au¬ 
thority of the exemption regulation. 

The principal amendment to the regulation prior to its com¬ 
plete termination as to Large Irregular Carriers consisted of 
a revision in 1947 (App. 16) which required the obtaining of 
Letters of Registration as a condition precedent to the conduct 
of operations (App. 26, 27), and required the observance of 
most of the economic regulatory and reporting requirements of 
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the Act, other than the certificate requirements (App. 23-25). 
Appellees applied for and obtained Letters of Registration 
(App. 3), which were issued without hearing and without any 
demonstration of fitness and ability to conduct operations or 
need for the particular irregular services proposed to be con¬ 
ducted (App. 27). 

In 1946, shortly after so-called “non-scheduled” operations 
were begun with large transport-type aircraft, the Board ad¬ 
vised the industry that only “rare and infrequent flights” were 
permitted between the same two points, flights of such “rarity 
and infrequency as would preclude any implication of a uni¬ 
form pattern or normal consistency of operation” between the 
same points. Investigation of Non-Scheduled Air Services, 
6C.A.B. 1049,1055 (1946). (See also App. 22,35.) Notwith¬ 
standing this advice, many carriers professed to be unable to 
understand the limits upon their operating authority. Accord¬ 
ingly, and for the purpose of providing further guidance to 
. the carriers, the Board entered a series of orders in subsequent 
enforcement proceedings establishing almost exact numerical 
limitations upon flights. See Civil Aeronautics Board v. Mod¬ 
ern Air Transport, 179 F. 2d 622 (C. A. 2, 1950). Still later, 
as an additional guide, the Board promulgated an interpretative 
regulation demonstrating by calendar analyses the Board’s 
views as to what constituted permissible operations between 
the same points (App. 83,84). 

On May 20 .1949, by a regulation adoptediiifulLcompflanse 
with the rule^ alon^reauiremenfs~oTthe Administrative Pro - 
jwfyrp Ant, t.hp Board^teTT^ftted-the blanket exe mption fr om 
the certificate r equirements of the Act which had authorize d 
irregular air transpoj^tion operatiohs by La rge Irregular Car - 
~Tiers TApp. 28). The findings accompanying this regulation 
of May 20, 1949, stated that the termination of the blanket 
exemption authority held by this classification of carriers was 
necessary because of the widespread abuses which had arisen 
thereunder, particularly the conduct of unauthorized regular 
operations and departures from established tariff rates (App. 
29-31). However, the revised regulation permitted all holders 
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of Letters of Registration as Large Irregular Carriers to con¬ 
tinue operations until timely-filed applications for individual 
exemption authority were finally determined by the Board 
(App. 40, 41). 8 The appellees herein are within the group of 
carriers which are presently authorized to conduct irregular 
operations because of the pendency before the Board of their 
individual exemption applications (App. 5, 6). 

On May 25, 1950, the Board granted several of the ninety- 
six applications for individual exemption authority which had 
been filed by the Large Irregular Carriers. Upon the basis of 
detailed reasons set forth in an opinion accompanying its action 
(App. 61), the Board concluded to restrict the individual 
exemption authority there granted to the Operation of eight 
round trips per month between most points, and three round 
trips per month between those points along the principal air 
routes which were regularly served by numerous certificated 
carriers. The precise limitations upon operations adopted by 
the Board were derived from a study of the operating reports 
of all Large Irregular Carriers (App. 69, 70, 78). Since May 
25,1950, and continuing to the present time, the Board has is¬ 
sued additional orders granting or denying individual exemp¬ 
tion applications. 

As a result of these actions, a situation arose in which an in¬ 
creasing number of noncertificated carriers (i. e., those whose 
individual exemption applications had been granted) were 
restricted in the number of flights which they could conduct, 
while other such earners, including the appellees, were not simi¬ 
larly restricted solely because of the fact that their applications 
for individual exemption authority had not been finally acted 

‘Subsequently, on November 12, 1949, the Board found it necessary to 
promulgate regulations governing the relationship existing between large 
irregular carriers and the ticket agents employed by them which narrowed 
stiU further the exemption authority under which operations were con¬ 
ducted by the large irregular carriers. See Arrow Airways v. Civil Aero¬ 
nautics Board, 87 App. D. C., 182 F. 2d 705 (1950), cert, den., 340 U. S. 828 
(1950). The validity of these regulations, including the rule-making pro¬ 
cedures by which they were adopted, was upheld by the District Court in 
Arrow Airways v. Civil Aeronautics Board (D. C. D. C.) Civil Action No. 
4502-50, decided December 15, 1950. 
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upon. 4 Accordingly, for the stated purpose of removing this 
discrimination between the same type of carriers (App. 45), 
and for the further purposes of providing guidance to the irreg¬ 
ular carriers (App. 45, 52) and of protecting the certificated 
air transportation system and the public against unauthorized 
practices (App. 45, 77), the Board by promulgating the regu¬ 
lation here involved p laced, as_ Q,n_ inter im measure, similar, 
Tesliictims on an Tema ining_c^iersJxQldi ng Letters of Regis-., 

_ ibsemdividual e xempt.iorL ^>pho^itions-liflH r>nt. 

determined. 5 The Board also stated that the purpose of the 
authorization conferred thereby, as in all prior exemption regu¬ 
lations dealing with the entire classification of large irregular 
carriers, was “to permit the performance of services supple¬ 
mentary and complementary to those performed by carriers 
holding certificates of public convenience and necessity, but 
no more” (App. 45, see also App. 57-61).* 


4 The delay in acting upon certain of these applications has been oc¬ 
casioned by the fact that the Board has granted hearings to those carriers 
whose applications for individual exemption have been tentatively denied 
because of past improper regular operations. The appellees fall within that 
category. Board orders E-4474 and E-4626, dated July 31, 1950 and 
September 20, 1950, respectively. 

* The regulation by its terms ceases to be effective as to any Large Ir¬ 
regular Carrier upon a final determination by the Board of that carrier’s 
individual exemption application. The operations which will be permitted 
by subsequent individual exemption orders are not expected to vary greatly 
from the three and eight-flight limitation imposed by the instant regulation 
and contained in all individual exemption orders issued to date. In the 
findings upon which the present regulation was made, after noting that 
these limitations had been imposed in all individual exemption orders is¬ 
sued up to that time, the Board stated, “It is expected that, subject to varia¬ 
tions in individual cases, similar conditions will be included in all further 
individual exemptions which may be granted to any of the remaining large 
irregular carriers whose applications have not yet been processed” (App. 45). 

* At the time of the filing of the complaint in the lower Court, sixty-seven 
noncertificated air carriers were authorized to engage in operations employ¬ 
ing large transport-type aircraft. Thirteen of these carriers were au¬ 
thorized to engage in operations pursuant to individual exemption orders 
which by their terms limited them to the number of flights specified in 
the regulation here involved (App. 49, 50). The operations of the remain¬ 
ing fifty-four carriers, including those of the appellees, were to be governed 
by the regulation here involved pending disposition of their applications 
for individual exemptions. 
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The parties stipulated below (App. 50), and the District 
Court found (App. 92), that the procedures followed by the 
Bo ard in adopting the regulation fully satisfied the rule-making 
•requirements of the Administrative Procedure Ac t. There 
was notice (App. 51), and an opportunity tor ail interested 
persons to participate in the rule-making process through sub¬ 
mission of written data and the presentation of oral and writ¬ 
ten arguments (App. 49). The rule adopted incorporates a 
concise general statement of its basis and purpose. (App. 43.) 
(Section 4 (b), infra, p. 21.) 

The decision of the District Court 

The District Court found that appellees had operated in 
the past, and proposed to operate in the future, more flights 
between the same points than would be permitted by the 
Board's regulation (App. 90), and that the limitation upon 
flights imposed by the regulation would jeopardize the busi¬ 
ness property and good will of the appellees (App. 92). It 
concluded that (Concl. 3, App. 93): 

* * * the Board adopted the regulation com¬ 
plained of without such a hearing as is necessary under 
the Administrative Procedure Act or, for that matter, 
under the Civil Aeronautics Act of 1938, as amended. 
Plaintiff's operating authority cannot be suspended 
and their business investments cannot be so severely 
restricted without affording the plaintiffs an opportunity 
for a hearing which conforms to sections 5,7, and 8 of the 
Administrative Procedure Act, 5 U. S. C. § 1004-7. The 
Civil Aeronautics Act, 49 U. S. C. 401 et seq., does not 
permit the Board to limit the business of an air carrier 
without such a hearing, but requires a fair hearing and 
the right to judicial review of the record upon which the 
Board acts. 

The Court enjoined enforcement of the regulation until such 
time as the appellees “are afforded a full and fair evidentiary 
hearing with respect thereto” (App. 94). 
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STATUTES INVOLVED 

The provisions of section 416 of the Civil Aeronautics Act 
of 1938 (52 Stat. 973 et seq.), as amended (49 U. S. C. 401 
et seq.), together with pertinent provisions of the Administra¬ 
tive Procedure Act (60 Stat. 237 et seq., 5 TJ. S. C. 1001 et seq.), 
are reproduced in the appendix to this brief (infra, pp. 17 to 
23). Other provisions of the Civil Aeronautics Act to 
which references have been made herein are cited or quoted in 
their appropriate place in the text of this brief. 

POINTS TO BE RELIED UPON 

The District Court erred: 

1. In holding that the Administrative Procedure Act re¬ 
quired the regulation to be adopted upon the basis of an 
evidentiary record. 

2. In holding that the Civil Aeronautics Act required the 
regulation to be adopted upon the basis of an evidentiary 
record. 

3. In enjoining the enforcement of the regulation. 

SUMMARY OP ARGUMENT 

The Administrative Procedure Act does not require an evi¬ 
dentiary hearing as a prerequisite to adoption of a regulation 
limiting the scope of an exemption from the certificate pro¬ 
visions of the Civil Aeronautics Act. The evidentiary hear¬ 
ing procedures specified by the former Act are applicable only 
to those rules and orders required by some other statute to be 
entered upon the basis of a record, either in terms or by con¬ 
struction of the statute in the light of constitutional require¬ 
ments. 

Even if the effect of the regulation is viewed as resulting in a 
legal modification or partial suspension of operating authority, 
there is no requirement in the Civil Aeronautics Act that such a 
regulation be issued only upon the basis of an evidentiary rec¬ 
ord. And there is no constitutional requirements of an evi¬ 
dentiary hearing in rule-making proceedings. The regulation • 
represents legislative” or rule-making action by the Board 
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rather than adjudication of individual rights or liabilities. It 
is non-punitive in character and predicated upon considerations 
of policy to be applied in the future to all members of a classi¬ 
fication of carriers. The proceedings actually had before the 
Board, which included notice of the Board’s proposal, and the 
receipt and consideration of written data and oral argument 
thereon, together with the right of judicial review of the Board’s 
action, fully satisfied the requirements of due process. 

ARGUMENT 

Introduction 

The sole issue raised by this appeal is whether a full evi¬ 
dentiary hearing was a prerequisite to the valid issuance of the 
challenged regulation. The court below held that such a 
hearing is required by Sections 5,7, and 8 of the Administrative 
Procedure Act, and by the Civil Aeronautics Act. Appellees 
have also contended that such a hearing is required by the 
Fifth Amendment. We demonstrate below that the rule- 
making procedures which the Board employed were entirely 
lawful and that there is no constitutional or statutory require¬ 
ment of an evidentiary hearing in this type of case. 

L The Administrative Procedure Act did not require the 
Board’s regulation to be adopted upon the basis of an evi¬ 
dentiary record 

The Administrative Procedure Act does not in and of itself 
require the holding of evidentiary hearings as a condition 
precedent to the taking of any of the various actions defined 
therein. The function of that Act, insofar as evidentiary hear¬ 
ings are concerned, is to specify the hearing procedures to be 
observed in those situations in which evidentiary hearings are 
required by some other statute, and not to impose a hearing 
requirement where no such requirement otherwise exists. The 
hearing procedures specifie d apply in terms only to those ad- 
"Incticati ons and rules “required by statute to be determined on 
the re cord "after oppo rtunity ior agency "heari ng.”Sections 
4 (tOT^' kud 5 (b) (infra, pp. 21, 22). Observance of these 
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hearing procedures therefore would have been mandatory upon 
the Board only if the Civil Aeronautics Act, either in terms or 
by construction in the light of constitutional requirements, 
had required the Board to adopt the regulation here 
involved upon the basis of an evidentiary record. Sung v. 
McGrath, 339 U. S. 33 (1950), Eastern Air Lines v. Civil Aero¬ 
nautics Board, 87 App. D. C. —, 185 F. 2d 426 (1950); dis¬ 
missed as moot, 341 U. S. 901 (1951), Eastern Air Lines v. 
Civil Aeronautics Board, App D. C., Case No. 10671, decided 
March 15,1951, cert, den., 341U. S. 951 (1951), petition for re¬ 
hearing pending. We demonstrate in points II and III that 
no such requirement existed. 

It may be argued that the regulation here involved is essen¬ 
tially a suspension or modification of a license, or other form of 
permission, within the definition of “adjudication” 7 contained 
in Section 2 of the Administrative Procedure Act.® It is by 
no means clear that such is the case. 9 But even if it be as- 

7 The inclusion of “licensing” within the definition of “adjudication” in 
the Administrative Procedure Act cannot serve to change that action which 
Is legislative in nature to adjudicatory action, a fact heretofore recognized 
by this Court in the Eastern cases, supra. 

* Section 2 (e), 60 Stat. 238,5 U. S. C. 1001 (e) provides: 

“LICENSE AND LICENSING.—‘License’ includes the whole or part of 
any agency permit, certificate, approval, registration, charter, membership, 
statutory exemption or other form of permission. ‘Licensing’ includes 
agency process respecting the grant, renewal, denial, revocation, suspension, 
annulment, withdrawal, limitation amendment, modification, or conditioning 
of a license.” 

“Licensing” is in turn included within the definition of “adjudication” 
(section 2 (d), infra, p. 20). 

• We believe that the Board’s action feU within the statutory definition of 
rule-making (section 2 (c), infra, p. 20), rather than adjudication. The 
imposition of additional restrictions designed to limit operations to the 
type for which operating authority was initially granted, as was the case 
with the regulation here involved, does not constitute a legal alteration of 
a license privilege. United States v. Rock Island Motor Transit Co „ 340 
U. S. 419, 443, 449 (1961). That action respecting licensing which is in¬ 
cluded within the definition of adjudication obviously has reference to those 
actions which require or involve an appraisal of individual conduct or 
specific factual situations in relation to an individual, and cannot be re¬ 
garded as having application to regulations of general applicability and 
future effect which affect the activities of licensees. Most regulations limit 
in varying degrees theretofore permissible activities by the persons sub¬ 
jected thereto. Few regulations, if any, could ever be made effective through 
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sumed, arguendo, appellees’ position is not thereby advanced. 
No section of the Act requires that a matter be determined on 
the basis of a full evidentiary hearing merely on the basis of 
whether the end product will be an adjudication or a rule. As 
has been pointed out above (supra, p. 10), both rules and 
adjudications “required by statute to be determined on the 
record after opportunity for agency hearing” (Sections 4 (b), 
5, infra, pp. 21,22) are subject to the hearing provisions of the 
Act. And neither rules nor adjudications are subject to such 
provisions, in the absence of such an independent statutory 
requirement. 

The Administrative Procedure Act did require for the first 
time that administrative agencies observe certain procedures in 
promulgating those regulations not required by statute to be 
entered on the basis of an evidentiary record, section 4 ( infra , 
p. 21). These procedures were fully complied with by the 
Board, as all parties and the District Court agreed (supra, 
p. 7). Thus, rather than “hacking away” at the Administra¬ 
tive Procedure Act (App. 88), the procedures followed by the 
Board gave full recognition and scope to that Act. 

II. The Civil Aeronautics Act did not require the Board’s regu¬ 
lation to be adopted upon the basis of an evidentiary 

record 

. The holding below that the Civil Aeronautics Act required 
the Board to adopt the regulations upon an evidentiary record 
made in an adjudicatory proceeding clearly is erroneous. 
Even if it be assumed that the regulation modified or suspended 
appellees’ license privilege in part, the operating authority 
which appellees possess nevertheless does not fall within the 
protection of any of the statutory procedures contained in the 
Act relating to the revocation, modification or alteration of 

the rule-making process under the view of the District Court. That view, 
■Which we believe to be clearly erroneous, is of particular concern to the 
appellants, not only because of the numerous Large Irregular Carriers, but 
because of the existence of 2,400 “Small Irregular Carriers” (note 2, p. 2, 
supra) whose activities, according to the rule laid down by the District 
Court, can be limited or subjected to further controls only after the com- 
.pletion of adjudicatory procedures involving all of this numerous classifi¬ 
cation of carriers. , * : 
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certificates of public convenience and necessity. Standard 
Airlines v. Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 
2d 18 (1949). 10 

Neither section 416 of the Act (the section from which appel¬ 
lees’ operating authority is derived, injra. p. 17) nor any other 
provision requires the Board to determine any action respect¬ 
ing any operating authority granted by way of exemption upon 
the basis of a record or to hold any hearings in connection 
therewith (except with reference to certain labor conditions, 
not here pertinent, specified in section 416 (b) (2)). Eastern 
Air Lines v. Civil Aeronautics Board, 87 App. D. C., —, 185 F. 
2d 426 (1950), dismissed as moot, 341 U. S. 901 (1951); East¬ 
ern Air Lines v. Civil Aeronautics Board, App. D. C., Case No. 
10671, decided March 15,1951, cert, den., 341 U. S. 951 (1951), 
petition for rehearing pending. No provision of the Civil 
Aeronautics Act requires a hearing or determination upon, a 
record of any regulation which the Board adopts, notwithstand¬ 
ing the broad rule-making powers conferred upon the Board. 11 

"Appellees placed great reliance upon this decision in their argument 
before the District Court, contending that the case established the proposi¬ 
tion that an adjudicatory hearing was a condition precedent under the 
Civil Aeronautics Act to valid adoption of the regulations here involved. 
Apart from the fact that the Board’s action in the Standard case clearly was 
adjudicatory, the Board granted to appellees, here, the very type of hearing 
which this Court believed necessary in that case, i. e., oral argument before 
'the Board. 

“The Board by section 205 (a) of the Act (49 U. S. C. 425) (a)) is 
“empowered to perform such acts, to conduct such investigations, to issue 
and amend such orders, and to make and amend such general or special 
rules, regulations, and procedure, pursuant to and consistent with the 
provisions of this Act, as it shall deem necessary to carry out such provi¬ 
sions and to exercise and perform its powers and duties under this Act.” 

Section 416 (a) of the Act, the section from which appellees’ operating 
authority is derived, also provides that the Board “may from time to time 
establish such just and reasonable classifications or groups of air carriers 
for the purpose of this title as the nature of the services performed by 
such air carriers shall require; and such just and reasonable rules, and regu¬ 
lations, pursuant to and consistent with the provisions of this title, to be 
observed by each such class or group, as the Board finds necessary in the 
public interest.” 

The foregoing authority includes authority to adopt regulations designed 
to aid enforcement of the Act and to prevent violations thereof, purposes 
also intended to be served by the adoption of the regulation here involved 
(App. 77 ), ‘Oem*co v. Watting, 324 U. S. 244 (1945). 


0 ’ 
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The review provisions contained in section 1006 of the Act. 
(52 Stat. 1024, 49 U. S. C. 646, infra, p. 19),, which authorize 
Courts of Appeals to review Board orders entered upon the 
basis of an evidentiary record, do not require the Board to - 
base all of its actions upon an evidentiary record. - This Court 
has heretofore recognized that Board regulations of general 
applicability and prospective effect need not be entered upon 
the basis of an evidentiary record, and because of this fact 
declined jurisdiction in the case of Arrow Airways v. Civil 
Aeronautics Board, supra. Further, this Court in the Eastern 
cases, supra, rejected the contentions there made that the fail¬ 
ure of the Board to hold evidentiary hearings in exemption 
cases deprived Eastern of a right conferred by statute, that of 
judicial review of the Board’s action upon an evidentiary record 
made before the Board. 

The factual situation which necessitated the adoption of the 
regulation here involved is fully described and documented 
by the Board in the various regulations and Board reports of 
record, although not required to be so by any provision of 
the Civil Aeronautics Act. Cf. Pacific States Box and Basket 
Co. v. White, 296 U. S. 176,185 (1935); United States v. Rock 
Royal Cooperative, Inc., 307 U. S. 533, 567, 568 (1939). Ap¬ 
pellees were advised by the Board’s rule-making notice of the 
factual basis for the Board’s proposal (App. 51, 52). These 
facts for the most part were derived from public records con¬ 
sisting of operating reports and records made in various prior 
proceedings before the Board, all of which were and are avail¬ 
able to appellees. If these ‘facts had been erroneous, including 
the ones from which the precise limitation upon trips actually 
established was derived (App. 69, 70, 78), appellees could, 
and presumably would, have challenged them in the District 
Court, and thus have made an additional “record” upon which 
to obtain review of the Board’s regulation. Cf. Jordan v.., 
American Eagle Fire Insurance Co., 83 App. D. C. 192, 169 
F. 2d 281 (1948). Appellees were afforded and availed them¬ 
selves of the opportunity to submit their views and arguments 


14 


concerning what was essentially a policy determination based 
upon undisputed facts. 12 

• . r , * / 

IIL The Constitution did not require the Board’s regulation 
to be adopted upon the basis of an evidentiary record 

is clear that the Board's action in promulgating the regu¬ 
lation here involved was essentially a ‘legislative” action 
rather than a "judicial” one. The regulation is prospective in 
effect and applicable to an entire classification of carriers. 
No penalty was imposed for the past conduct of any individual 
member of the classification of carriers, nor did the Board’s 
regulation rest upon the evaluation of the past conduct of any 
individual member of the group affected. On the contrary, the 
Board’s regulation rested upon considerations of regulatory 
policy to be applied in the future. In taking the action here 
involved, the Board was concerned with the “practices and 
activities in the future” of the entire classification of carriers 
to which appellees belong, an action which was "legislative or 
administrative.” Trans-Pacific Airlines v. Hawaiian Airlines, 
174F. 2d 63,65 (C. A. 9,1949). 

The action taken here was similar to that involved in the 
enactment of laws and ordinances which regulate the future 
conduct of groups of persons because such regulation is deemed 
essential for the purpose of achieving lawful objectives and 
eliminating the abuses which have existed in the past. See 
e. g., Daniel v. Family Insurance Co., 336 U. S. 229 (1949); 

“ The insistence of appeUees before the District Court for the necessity 
of an evidentiary hearing before the Board rested in large part upon the 
erroneous premise that the Board is required to authorize by exemption any 
services which are responsive to a public need, irrespective of the regularity 
of such services, and accordingly that it was mandatory upon the Board 
in adopting the regulation to consider whether the present regular opera* 
tious of appellees are required by public convenience and necessity. How* 
ever, the Board, in its discretionary power, has determined that such opera¬ 
tions should be authorized only by certificate. Hence, the factual deter¬ 
mination as to whether extensive operations between the same points, such 
as are conducted by appeUees, are responsive to a pubUc need not presently 
filled by the certificated carriers, is a determination to be made in a cer¬ 
tificate proceeding under Section 401 of the Act. (See App. 62-65, 75, 76). 
Cf. United States v. Texas and Pacific Motor Transport Co., 340 U. S. 450, 
459, 460 (1951). 
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SemLer v. Oregon State Board of Dental Examiners, 294 U. S. 
608 (1935). In short, the Board’s action was “quasi-legisla¬ 
tive” or “rule-making” as that term is commonly understood. 
Arrow Airways, Inc. v. Civil Aeronautics Board, 87 App. D. C: 
—, 182 F. 2d 705 (1950), cert, den., 340 U. S. 828 (1950). 1 * 

It is universally recognized that the Constitution does not 
guarantee an evidentiary hearing to affected persons prior to 
the taking of “legislative” action by an administrative agency, 
regardless of the impact of that action upon such persons. 14 
Congress would have been under no necessity to grant an evi¬ 
dentiary hearing to appellees before it precisely defined the 
extent to which air transportation operations would be per¬ 
mitted without compliance with the certificate provisions of 
the Civil Aeronautics Act, and Congress could, and did, dele¬ 
gate similar authority to the Board. Appellees were entitled 
to, and in fact are obtaining in the instant case, judicial review 
of the Board’s action. Section 10 of the Administrative Pro¬ 
cedure Act (5 U. S. C. 1009); Arrow Airways v. CM Aero¬ 
nautics Board, supra. This right to judicial review and the 
protection afforded thereby against arbitrary Board action 
satisfy the requirements of due process. Bowles v. Willing¬ 
ham. 321 U. S. 503,519-521 (1944); Jordan v. American Eagle 
Fire Insurance Co., 83 App. D. C., 192,169 F. 2d 281 (1948). 

* “Rule-making is agency action which regulates the future conduct of 
either groups of persons or a single person; it is essentially legislative in 
nature, not only because it operates in the future, but also because it is 
primarily concerned with policy considerations. The object of the rule- 
making proceeding is the implementation or prescription of law or policy 
for the future, rather than the evaluation of a respondent’s past conduct. 
Typically, the issues relate not to the evidentiary facts, as to which the 
veracity and demeanor of witnesses would often be important, but rather 
to policy-making conclusions to be drawn from the facts.” Attorney Gen¬ 
eral’s Manual on the Administrative Procedure Act (1947), p. 14. ■ 

14 Bordet v. Willingham-,-321 U. S. 503 (1944) ; Bi-Metallic Investment Co. 
v. State Board, 239 U. S. 441 (1915); Pearson v. Watting, 138 F. 2d 655, 680 
(C. A. 8,1943), cert. den. 321 U. S. 775 (1944) ; Guiseppi v. Walling, 144 F. 
2d 608,615 (C. A. 2,1944) ; afTd. 324 U. S. 244 (1945) ; WiUapoint Oysters v. 
Ewing, 174 F. 2d 676, 694 (C. A. 9, 1949), cert. den. 338 U. S. 860 (1949); 
cf. Daniel v. Family Insurance Co., 338 U. S. 220 (1949); Arrow Airways, 
Inc. v. Civa Aeronautics Board, 182 F. 2d 705 (1950). 
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As indicated, neither the Administrative Procedure Act, the 
Civil Aeronautics Act, nor the Constitution required the Board 
to proceed in this case upon the basis of an evidentiary record. 
The only possibly applicable statutory procedure is that con¬ 
tained in Section 4 of the Administrative Procedure Act re¬ 
lating to rule-making, and the Board fully complied with 
requirements of that Section. Plaintiffs were afforded notice 
and an opportunity to submit written comments on the Board’s 
proposed regulation and to appear in oral argument before the 
Board, and in fact availed themselves of that opportunity. 
Plaintiffs were not deprived of due process by the Board’s 
action. 

CONCLUSION 

Upon the basis of the foregoing reasons and authorities, the 
judgment of the District Court should be reversed. 

Respectfully submitted. 

H. G. Morison, 

Assistant Attorney General. 

George Morris Fat, 

United States Attorney. 

J. Roger Wollbnberg, 

Special Assistant to the Attorney General. 

. Emory T. Nunneley, Jr., 
General Counsel, Civil Aeronautics Board. 

Ross O’Donoghue, 

Assistant United States Attorney. 

John H. Wanner, 

Associate General Counsel, 

O. D. OzMENT, 

Attorney, Civil Aeronautics Board. 


August, 1951. 
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f The pertinent provisions of the Civil Aeronautics Act of 
1938, as amended, are as follows: ; ' f 1 : > ’ 
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CERTIFICATE REQUIRED 


Sec. 401 [49 U. S. C. 481]. (a) No air carrier shall 
engage in any air transportation unless there is in force 
a certificate issued by the Board authorizing such air 
carrier to engage in such transportation -*/ * <■*. 


ISSUANCE OP CERTIFICATE 

‘ -• '• - /\r 

(d) (1) The Board shall issue a certificate authoriz¬ 
ing the whole or any part of the transportation covered 
by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation prop¬ 
erly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by 
the public convenience and necessity; otherwise such 
application shall be denied. \ ; 

(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may 
issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions 
of this Act and the rules, regulations, and requirements 
of the Board hereunder. — : ■ : . , i - 
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Sec. 416 [49 U. S. C.496]. . f (a). The Board may from 
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time to time establish such just and reasonable classi¬ 
cs 


18 


fications or groups of air carriers for the purposes of 
this title as the nature of the services performed by such 
air carriers shall require; and such just and reasonable 
rules, and regulations, pursuant to and consistent with 
the provisions of this title, to be observed by each such 
class or group, as the Board finds necessary in the public 
interest. 

EXEMPTIONS 

(b) (1) The Board, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements 
of this title or any provision thereof, or any rule, regula¬ 
tion, term, condition, or limitation prescribed there¬ 
under, any air carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is 
or would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent of, 
or unusual circumstances affecting, the operations of 
such air carrier or class of air carriers and is not in the 
public interest. 

(2) The Board shall not exempt any air carrier from 
any provision of subsection (1) of section 401 of this 
title, except that (A) any air carrier not engaged in 
scheduled air transportation, and (B), to the extent 
that the operations of such air carrier are conducted 
during daylight hours, any air carrier engaged in sched¬ 
uled air transportation, may be exempted from the pro¬ 
visions of paragraph (1) and (2) of such subsection if 
the Board finds, after notice and hearing, that, by reason 
of the limited extent of, or unusual circumstances affect¬ 
ing, the operations of any such air carrier, the enforce¬ 
ment of such paragraphs is or would be such an undue 
burden on such air carrier as to obstruct its development 
and prevent it from beginning or continuing operations, 
and that the exemption of such air carrier from such 
paragraphs would not adversely affect the public inter¬ 
est: Provided, That nothing in this subsection shall be 
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* , 

deemed to authorize the Board to exempt any air carrier 
from any requirement of this title, or any provision 
thereof, or any rule, regulation, term, condition, or lim¬ 
itation prescribed thereunder which provides for max¬ 
imum flying hours for pilots or copilots. - 

• * • » *. * , ' * 

w v ^ + t , • s 

ORDERS OF BOARD SUBJECT TO REVIEW 

«» 

* v *" v . ' , r , 

Sec. 1006 [49 U. S. C. 646]. (a) Any order, affirma¬ 
tive or negative, issued by the Board under this Act, 
except any order in respect of any foreign air carrier sub¬ 
ject to the approval of the President as provided in sec¬ 
tion 801 of this Act, shall be subject to review by the 
circuit courts of appeals of the United States or the 
United States Court of Appeals for the District of Co¬ 
lumbia upon petition, filed within sixty days after the 
entry of such order, by any person disclosing a substan¬ 
tial interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file 
the petition theretofore. 


NOTICE OF BOARD; FILING OF TRANSCRIPT 


(c) A copy of the petition shall, upon filing, be forth¬ 
with transmitted to the Board by the clerk of the court; 
and the Board shall thereupon certify and file in the 
court a transcript of the record, if any, upon which the 

order complained of was entered. 5 ' 

#- * « * 

. 1 * f . 

„ »v ■* ‘ . 

FINDINGS OF FACT BY BOARD CONCLUSIVE 

(e) The findings of facts by the Board, if supported 
by substantial evidence, shall be conclusive. No ob¬ 
jection to an order of the Board shall be considered by 
the court unless such objection shall have been urged 
before the Board or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 

* » • * • 
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The pertinent provisions of the Administrative Procedure 
Act are as follows: 

DEFINITIONS 

Sec. 2 (5 U. S. C. 1001). As used in this Act— 

(a) Agency.— * * * 

(b) Person and Party. — * * * 

(c) Rule and rule making. —“Rule” means the 
whole or any part of any agency statement of general 
or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or to 
describe the organization, procedure, or practice require¬ 
ments of any agency and includes the approval or pre¬ 
scription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor or 
of valuations, costs, or accounting, or practices bearing 
upon any of the foregoing. “Rule making” means 
agency process for the formulation, amendment, or re¬ 
peal of a rule. 

(d) Order and adjudication. —“Order” means the 
whole or any part of the final disposition (whether af¬ 
firmative, negative, injunctive, or declaratory in form) 
of any agency in any matter other than rule making 
but including licensing. “Adjudication” means agency 
process for the formulation of an order. 

(e) License and licensing. —“License” includes Hie 
whole or part of any agency permit, certificate, ap¬ 
proval, registration, charter, membership, statutory 
exemption or other form of permission. “Licensing” 
includes'agency process respecting the grant, renewal, 
denial, revocation, suspension, annulment, withdrawal, 
limitation amendment, modification, or conditioning of 
a license. . 

(f) Sanction and relief.—* * * 

(g) Agency proceeding and action.— # * * 
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RUM MAKING 

Sec. 4 (5 U. S. C. 1003). Except to the extent that 
there is involved (1) any military, naval, or foreign af¬ 
fairs function of the United States or (2) any matter 
relating to agency management or personnel or to pub¬ 
lic property, loans, grants, benefits, or contracts— 

(a) Notice. —General notice of proposed rule mak¬ 
ing shall be published in the Federal Register (unless all 
persons subject thereto are named and either personally 
served or otherwise have actual notice thereof in ac¬ 
cordance with law) and shall include (1) a statement 
of the time, place, and nature of public rule-making 
proceedings; (2) reference to the authority under which 
the rule is proposed; and (3) either the terms or sub¬ 
stance of the proposed rule or a description of the sub¬ 
jects and issues involved. Except where notice or 
hearing is required by statute, this subsection shall not 
apply to interpretative rules, general statements of 
policy, rules of agency organization, procedure, or prac¬ 
tice, or in any situation in which the agency for good 
cause finds (and incorporates the finding and a brief 
statement of the reasons therefor in rules issued) that 
notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 

(b) Procedures. —After notice required by this sec¬ 
tion the agency shall afford interested persons an op¬ 
portunity to participate in the rule making through 
submission of written data, views, or arguments with or 
without opportunity to present the same orally .in any 
manner; and, after consideration of all relevant matter 
presented, the agency shall incorporate in any rules 
adopted a concise general statement of their bases and 
purpose. Where rules are required by statute to be 
made on the record after opportunity for an agency hear¬ 
ing, the requirement of sections 7 and 8 shall apply in 
place of the provisions of this subsection. 

(c) Effective dates.—* * * 

(d) Petitions.—* * * 
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ADJUDICATION 

Sec. 5 (5 U. S. C. 1004). In every case of adjudica¬ 
tion required by statute to be determined on the record 
after opportunity for an agency hearing, except to the 
extent that there is involved (1) any matter subject to 
a subsequent trial of the law and the facts de novo in any 
court; (2) the selection or tenure of an officer or em¬ 
ployee of the United States other than examiners ap¬ 
pointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elec¬ 
tions; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is act¬ 
ing as an agent for a court; and (6) the certification 
of employee representatives— 

(a) Nones.—* * * 

(b) Procedure. —The agency shall afford all inter¬ 
ested parties opportunity for (1) the submission and 
consideration of facts, arguments, offers of settlement, 
or proposals of adjustment where time, the nature of 
the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unable so to determine 
any controversy by consent, hearing, and decision upon 
notice and in conformity with sections 7 and 8. 

(c) Separation of functions. —* * * 

(d) Declaratory orders.—* * * 

HEARINGS 

Sec. 7 (5 U. S. C. 1006). In hearings which section 
4 or 5 requires to be conducted pursuant to this section— 

(a) Presiding officers. — * * * 

(b) Hearing powers.—* * * 

(c) Evidence. —* * * 

(d) Record.— * * * 
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DECISIONS 

Sec. 8 (5 U. S. C. 1007). In cases in which a hearing 
is required to be conducted in conformity with section 
7— 

(a) Action by subordinates.—* * * 

(b) Submittals and decisions.—* * * 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of Appellees, the two questions are: 

1. May an agency, conducting an adjudicatory hearing, 
pursuant to statute on a proposed alteration of a license, 
lawfully enter an order directing such alteration without 
reference to the evidence adduced at the hearing and before 
the hearing concludes? 

2. Is the particular order complained against unreasonable, 
arbitrary and capricious on its face? 
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IN THE 

United States Court of Appeals 

fob the District of Columbia Circuit 
No. 11115 

Civil Aeronautics Board and Its Members, D. W. Nyrop, 
Oswald Ryan, Josh Lee, Joseph P. Adams and Chan 
Gurney, 

Appellants 

v. 

American Air Transport, InCL, and Miami Airlines, Inc., 

Appellees 

BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

Appellees believe that the operative facts of this case are 
the following. 

Appellees are classed as “Large Irregular Carriers” and 
engage in the air transportation of persons and property. 

On July 8,1947, the Civil Aeronautics Board (herein some¬ 
times called the Board) issued to appellees Letters of Regis¬ 
tration which permitted appellees to operate an unlimited 
number of trips. Relying upon this operating authority, 
appellees, as the District Judge found, “have substantial 
investments, serious contractual commitments and have 
developed valuable business and good will.” (Jt. App. 1 87,92.) 

1 “Jt. App.” indicates the Joint Appendix to Briefs. 
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Also, as the District Judge found, Appellees serve a useful 
public purpose. (Jt. App. 90.) 

By an order adopted on May 20, 1949, the Board amended 
its regulations to provide that no Large Irregular Carrier 
(such as appellees) could engage in non-scheduled or irregular 
operations after June 20, 1949, unless by that date the carrier 
had filed with the Board an “application for individual exemp¬ 
tion.” If the carrier so filed, it could continue to operate as 
a Large Irregular Carrier. Appellees duly filed such “appli¬ 
cations.” The Board issued formal notice setting these “ap¬ 
plications” for hearing. 

Separate hearings upon these two applications have been 
held before an Examiner of the Board, but no decision has 
been made on either application. The hearings, therefore, 
have not concluded. (Jt. App. 5-6.) 

One essential issue in each hearing is the number of trips 
between specified cities, to which the licensee should be 
limited. 

Before either of the aforesaid hearings had concluded, 
namely on March 2, 1951, the Board, without a hearing, 
adopted an order stated to become effective April 6, 1951. 
This order would limit the operation by appellees to no more 
than three trips per month between New York and Miami 
and between New York and Chicago, and to no more than 
eight trips per month between any other two cities, until the 
previously filed “applications” were decided. This is the 
order complained against. 

Appellees brought suit in the United States District Court 
for the District of Columbia to enjoin the Board and its mem¬ 
bers. Judge Bastian there found: 

“The order complained of was announced without a, 
proper notice of hearing and opportunity to present 
evidence and argument, without the right of cross-exami¬ 
nation and without affording a right to judicial review. 
The position taken by the Board is one which would hack 
away at the Administrative Procedure Act. The regu¬ 
lation complained of is void and of no effect as to the 
plaintiffs.” (Jt. App. 93.) 
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The court accordingly enjoined the Board and its members 
from enforcing the regulation against appellees. The Board 
and its members have appealed to this court. 


SUMMARY OF ARGUMENT 

The Board issued to appellees Letters of Registration which 
authorize an unlimited number of trips. The Board, pursuant 
to statute, commenced adjudicatory hearings to determine 
what, if any alteration, should be made in appellees’ licenses. 
Before those hearings could be completed, and in a com¬ 
pletely separate action, the Board announced a “rule” which 
would alter appellees’ licenses and permit only three trips per 
month, with resulting grave damage to appellees’ business 
and property. The Administrative Procedure Act and the 
Civil Aeronautics Act require an adjudicatory type hearing 
before the Board can so alter licenses and affect business 
properties. No such hearing has been concluded and the 
Board’s order is therefore invalid. 

In addition, the Board’s order is also unreasonable, arbi¬ 
trary, and capricious in that: 

(1) by permitting only three trips between the largest cities 
and eight trips between other cities, the order discriminates 
against the heaviest traffic routes and is contrary to reason; 

(2) the order attempts to regulate “non-common carriage” 
which is beyond the Board’s powers. 


ARGUMENT 

L The Law Requires an Evidentiary Hearing 

The Board contends that its actions are proper. The ap¬ 
pellees contend that before their licenses can be altered they 
are entitled to an “evidentiary” hearing; Le., one in which 
evidence could be submitted, witnesses heard and cross-exam¬ 
ined, and in which the decision would rest upon the record 
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so made. This kind of hearing has never been completed. 
What did take place is the following: 

The Board announced on September 28, 1950 that it had 
under consideration the adoption of an order limiting car¬ 
riers in the class of the appellees to three trips per month, and 
fixed a time for interested parties to file comments. There¬ 
after the Board heard oral argument by counsel. No evi¬ 
dence was taken, no right to cross-examine was afforded. The 
comments filed by parties and arguments presented were not 
required to be, and in fact were not verified. 1 

The Board contends that that action on its part complies 
with all requirements of the law. 2 On the other hand, the 
appellees contend, and the District Judge found, that the 
Board could not alter the appellees’ licenses in this manner. 
The Board is required by the law to provide appellees with a 
fair hearing, which includes the right to cross-examination 
and the right of judicial review. Columbia Broadcasting 
Company v. United States, 316 U. S. 407; Standard Air Lines 
v. Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 2d 18. 

A. The Civil Aeronautics Act Requires an Evidentiary 
Hearing. 

Fundamental to the issues is the fact which the Board 
either overlooks or deliberately ignores: Appellees have an 
investment and business property, as well as a license prop¬ 
erty, which the Board would, in effect, suspend and confiscate. 
The Board contends that the Civil Aeronautics Act requires 
an evidentiary hearing only in connection with the alteration 
of certificates of public convenience and necessity—not with 
respect to any other license which permits operations. 

The difficulty with the Board’s contention lies in its failure 


x This procedure, of course, is quite different from that 
followed in the case of Eastern Air Lines v. Civil Aeronautics 
Board, 87 App. D. C. —, 185 F. 2d 426. 

2 Such procedure does, of course, comply with the require¬ 
ments of Section 4 of the A dminis trative Procedure Act for 
rule making, 5 U. S. C. 1003. 
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to recognize any operating rights other than those granted by 
certificates of public convenience and necessity. 1 

The title given to the operating rights does not change the 
application of recognized legal principles. The Administra¬ 
tive Procedure Act, in section 2(e), 5 U. S. C. 1001 (b) rec¬ 
ognizes the various titles employed by administrative agencies 
to characterize operating authority. That Act defines “li¬ 
cense” as including “certificate” and “registration.” In 
Standard Air Lines v. Civil Aeronautics Board, 87 App. D. C. 
29, 177 F. 2d 18, this Court held Letters of Registration to 
be licenses. Appellees’ Letters of Registration are licenses. 
They were lawfully issued. They authorize appellees to op¬ 
erate an unlimited number of trips. 2 

The Board argues that the Civil Aeronautics Act does not 
require a hearing, but the Civil Aeronautics Act is a grant of 
power to the Board, not a limitation upon power. The only 
specific authority granted the Board by the statute for sus¬ 
pension without a hearing is conferred by Section 1005 (a) 


1 The Board argues that it “in its discretionary power, has 
determined that such operations (of appellees) should be 
authorized only by certificate.” (Brief p. 14, n. 12.) Where 
and when this determination was made is not stated nor does 
it appear of record. On the contrary, the Board determined 
that appellees’ operations should be conducted under letters 
of Registration, and it issued such letters. The order com¬ 
plained against effectively suspends those letters. It does 
not substitute certificates for the letters. 

2 This is another point which the Board apparently fails 
to sepognize. From 1938 until today, no limitation upon the 
number of trips has ever existed. The Board contends (Brief, 
p. 10 n. 9) that it is simply imposing “additional restrictions 
designed to limit operations to the type for which operating 
authority was originally granted.” But the change in the 
license is to reduce the number of trips to three and is there¬ 
fore not the type of operating authority originally granted. 
Even in United States v. Rock Island Motor Transit, 340 U. S. 
419, upon which the Board relies, an adjudicatory hearing was 
held. 
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and is expressly limited to emergencies affecting safety. 1 The 
Board cites in support of its position certain cases which 
involve the power of the legislature to attach certain condi¬ 
tions to licenses. 2 The difficulty with the Board’s contention 
is that it is not a legislature; it has only those powers which 
are conferred upon it by the Congress. This does not include 
the power to alter licenses at will. This court has so held, 
and properly so, when it said in the Standard Airlines Case, 
85 App. D. C. 29, 177 F. 2d 18, “But even in respect to emer¬ 
gencies affecting safety, Congress deemed it necessary to say 
specifically that a suspension could be without hearing. If 
Congress had intended that suspension for ordinary violations 
of the Act or regulations, not so critical as safety emergencies, 
could be without a hearing, it would seem that it would have 
made appropriate provision in the statute. It did not do so.” 
While the Court was there considering a Board order which 
suspended a Letter of Registration in toto, the ruling is appli¬ 
cable here because the Board’s order does effectively suspend 
the appellees’ authority to operate an unlimited number of 
trips, and permits only three trips per month. 

The condition of three trips per month which the Board 
engrafts upon appellees’ licenses will result in damage and 
loss of business property. (Jt. App. 87, 93.) This Court 
pointed out, again in the Standard Case, that “the Govern¬ 
ment cannot make a business dependent upon a permit and 
make an otherwise unconstitutional requirement a condition 
to the permit” and that “an administrative agency cannot 
make an otherwise invalid proviso a condition to the grant of 
a permit.” 

B. The Administrative Procedure Act Requires an Eviden¬ 
tiary Hearing. 

The District Court found that the Board’s position “would 
hack away at the Administrative Procedure Act.” The 

1 Judge Bastian: “It may be noted that no question of 
public safety is involved in the instant case.” (Jt. App. 88.) 

2 Brief, p. 11-12. 
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Board’s position is that it can inflict injury upon appellees, 
circumvent a pending adjudicatory hearing and do this by 
calling its adverse orders “rule making.” Section 2 (c) of 
the Administrative Procedure Act, 5 U. S. C. 1001 (c) defines 
“rule” as “the whole or any part of any agency statement 1 
of general or particular applicability and future effect designed 
to implement, interpret or prescribe law or policy”. This 
statutory definition does not seem to include grafting opera¬ 
tional limitations upon existing licenses. Under the Admin¬ 
istrative Procedure Act, certain actions are definitely not 
rule-making, and, in this group, section 2 of the Act specifi¬ 
cally refers to the type of action here attempted. Section 
2 (d) defines one type of action as follows: 

“Order and Adjudication. —‘Order’ means the whole or 
any part of the final disposition (whether affirmative, 
negative, injunctive, or declaratory in form) of any 
agency in any matter other than rule making but includ¬ 
ing licensing. ‘Adjudication’ means agency process for 
the formulation of an order.” 

“Order” was defined in this manner “because some people 
interpret ‘future effect’ as used in defining rule making, to 
include injunctive action, whereas the latter is traditionally 
and clearly adjudicatory.” House Judiciary Committee Re¬ 
port (p. 50). 

The order complained against is certainly in the nature of 
injunctive action, which, by definition is not a rule. The 
order is entitled “Operational Limitations on Exercise of 
Temporary Exemption.” It is exactly such action which the 
Congress had in mind when it defined “order.” The House 
Committee Report, 1946, (p. 20) explains the purpose of 
defining “orders” by pointing out, “Injunctive action is a 
common determination of past or existing lawfulness, although 
the remedy or sanction is in form cast as a command or re- 


1 A11 emphasis in this Brief is supplied, unless otherwise 
noted. 
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striction for the future rather than as a fine, assessment of 
damages or other present penalty.” 

Section 9 (b) of the Administrative Procedure Act, which 
requires an agency to comply with certain conditions before 
it can suspend licenses, was enacted, according to Congress¬ 
man Walter because, “These special provisions are necessary 
because of the very severe consequences of the conferring of 
the licensing authority upon administrative agencies. The 
purpose of this section is to remove the threat of disastrous, 
arbitrary and irremediable administrative action.” Congres¬ 
sional Record, May 24,1946, p. 5759. 

The Board’s action here is the very type of disastrous action 
which the Administrative Procedure Act was designed to 
prevent. A principle purpose of that Act was to protect 
appellees in their licenses, not to permit irremediable and 
disastrous action in the guise of “rule making.” 

The Supreme Court has indicated the rule of interpretation 
of the Administrative Procedure Act: “But it would be a 
disservice to our form of government and to the administra¬ 
tive process itself if the Court should fail, so far as the terms 
of the Act warrant, to give effect to its remedial purposes 
wherever the evils it was aimed at appear.” Wong Yang 
Sung v. McGrath, 339 U. S. 33. 

Following this rule of interpretation, it seems clear that the 
position taken by the Board would “hack away” at the Ad¬ 
ministrative Procedure Act. Under that Act, a license cannot 
be suspended without complying with certain conditions 
precedent; the Board did not comply with those conditions; 
the Board did suspend the Letters of Registration to the 
extent of changing the operating rights from an unlimited 
number of trips to three trips per month; the result is an 
unlawful order. 
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C. The Procedure Followed by the Board Would Prevent 
Any Judicial Review. 

Appellees have property rights in addition to license rights. 
Thus, they are guaranteed that the procedure of a hearing be 
consistent with the essentials of a fair trial; that they be 
apprised of the evidence submitted or to be considered “and 
must be given opportunity to cross-examine witnesses, to 
inspect documents, and to offer evidence in explanation or 
rebuttal. In no other way can a party maintain its rights 
or make its defense.” Interstate Commerce Commission v. 
Louisville and N. R. Company, 227 U. S. 88, 93 ; 57 L. ed. 
431, 434. 

The Board granted these rights to appellees and commenced 
adjudicatory hearings. Before those hearings can be con¬ 
cluded, however, the Board would deny all of these rights to 
appellees by an order entered in an entirely different case, 
thereby making it impossible for the appellees to make a 
defense. 

The Board’s action has the further vice of attempting to 
foreclose judicial review. The Congress could scarcely have 
intended to leave all of appellees’ rights to the Board alone. 
It specifically provided in Section 1006 of the Civil Aero¬ 
nautics Act (49 U. S. C. 646) that <e any order, affirmative 
or negative issued by the Board under this Act . . . shall be 
subject to review.” Not only are the Board’s findings not 
supported by any evidence, but there is no way in which 
appellees, because of the methods pursued by the Board can 
have tne question of substantial evidence subjected to judicial 
review. The Board cannot conclusively settle its own juris¬ 
diction, adopt unlawful and discriminatory orders as an exer¬ 
cise of rule-making power and thus endow itself with power 
to conclusively determine the questions upon which its right 
to act depends. Crowell v. Benson, 285 U. S. 22, 76 L. ed. 598. 

The Board contends 1 that “Appellees were entitled to, and 
in fact are obtaining in the instant case, judicial review of 


1 Brief, p. 15. 
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the Board’s action.” That is not so. It is true that the 
District Court set aside the order complained of, but this is 
not “judicial review,” as that term is used in the cases cited 
by the Board in support of its contention. 1 Judicial review 
is not available here, because Section 1006 (c) of the Civil 
Aeronautics Act makes the findings of the Board conclusive 
if supported by substantial evidence. Here there is no “evi¬ 
dence” upon which the Board could make findings. This 
Court will therefore not “review” the order here complained 
against. Arrow Airways v. Civil Aeronautics Board, 87 App. 
D. C.-, 182 F. 2d 705 (cert, denied October 9, 1950). 

No court can review the Board’s order to determine if the 
action of the Board is supported by substantial evidence. 
This is a denial of due process. Yakus v. United Stales, 321 
TJ. S. 414. 

n. The Board’s Order Is Unreasonable, Arbitrary 

and Capricious 

This order itself is arbitrary on its face. The Board, stated 
in the order complained against that the conditions and re¬ 
strictions of the licenses are “subject to variations in indi¬ 
vidual cases.” (Jt. App. 45.) Yet the Board arbitrarily 
imposed destructive conditions and restrictions upon the ap¬ 
pellees before it considered the individual cases. 

In addition, the order complained against is also arbitrary 
in the selection of the cities to be limited to three trips. It 
discriminates against Miami by reducing the number of low 
cost flights to three, but permits St. Petersburg to have eight 
trips. It permits New York and Chicago only three trips to 


1 The Board cites Jordan v. American Eagle Fire Insurance 
Company, 83 App. D. C. 192, 169 F. 2d 281, where this Court 
held that the proper “review” authorized by the statute was 
a trial de novo, and Bowles v. Willingham, 321 U. S. 503 
which appears to be confined to war powers only, and where 
judicial review was afforded in the Emergency Court of 
Appeals. 
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Miami: Baltimore and Detroit receive eight. No valid 
reason is asserted for this discrimination against the larger 
population centers in the air service pattern of the country. 
International Railway Company v. Davidson, 257 U. S. 506, 
66 L. ed. 34. 

Finally the order complained against is arbitrary in that 
it counts non-common carriage flights in the maximum 
flights permitted. The Board has no control over non-com¬ 
mon carriers. Yet, if appellees desire to operate as many 
non-common carriage trips as non-common carriers can 
operate, appellees must surrender their Letters of Registra¬ 
tion and eliminate their common carrier service. The regula¬ 
tion thus arbitrarily discriminates against the appellees, who 
are common carriers, in favor of non-common carriers. 


^ CONCLUSION 

The order complained against would inflict serious injury 
upon appellees. Appellees have not been afforded a fair 
hearing. An adjudicatory hearing is in progress, and the 
Board cannot, prior to its conclusion, lawfully alter appellees’ 
licenses as proposed. The District Court’s decision is sound 
and should be affirmed. 

Respectfully submitted, 

George M. Morris, 

Albert F. Beitel, 

Attorneys for Appellees. 


Of Counsel: 

Morris, KixMiller & Baar. 
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®mteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,115 

The Civil Aeronautics Board and Its Members, D. W. 
Nyrop, Oswald Ryan, Josh Lee, Joseph P. Adams, and 
Chan Gurney, appellants 

v. 

American Air Transport, Inc., and Miami Airlines, Inc., 

appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANTS 

Appellants deem it appropriate to file this reply brief 
to advise the Court of developments subsequent to the 
filing of the opening briefs, and to discuss questions raised 
by appellees but not forming the basis of decision below or 
discussed in our initial brief. 

I 

On September 21, 1951, after preparation of the initial 
briefs herein, the Board instituted a general investigation 
into all matters relating to the operations of Large Irregu¬ 
lar Carriers, and included therein all applications for indi¬ 
vidual exemption authority still pending on that date (46 
in number), including the applications of the appellees. 
Such investigation encompasses, inter alia, the issue of 
whether the so-called three and eight trip limitation, the 

O) 
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regulation here involved, “should be modified or amended.** 
Order Serial No. E-5722. The effectiveness of the regu¬ 
lation had previously been stayed as to all Large Irregular 
Carriers “to such date as may later be fixed by the Board 
following the completion** of this appeal, an action taken 
largely to prevent appellees from securing an undue advan¬ 
tage over other carriers as a result of the District Court 
injunction. Regulation Serial No. ER-164, 16 Fed. Reg. 
6503. On September 21, 1951, the Board also entered an 
order (Serial No. E-5721) which amended the 17 individual 
exemption orders theretofore issued by suspending the 
effectiveness of the three and eight flight limitation con¬ 
tained in each such order (appellants* Br. p. 5) until dis¬ 
position of this appeal or completion of the general investi¬ 
gation, “whichever shall last occur.** However, the Board 
reserved the “right to change this order should intervening 
events dictate different action.** 

It is not believed that these actions by the Board have 
had the effect either of rendering this appeal technically 
moot or of obviating the practical necessity for a decision 
herein. In view of the complexity of the issues in the 
general investigation and the substantial period of time 
which will be required for its disposition, it is conceivable 
that the Board will find it necessary either to reimpose 
the three and eight trip limitation or to impose by regula¬ 
tion some other limitation on the operating authority of 
the L&rge Irregular Carriers pending completion of its 
general investigation. The above developments do not 
affect the central issue of this case, which involves the 
validity of the procedures followed by the Board in issuing 
its interim three and eight regulation. That regulation 
has not been revoked—merely stayed temporarily. 

We now turn to the points raised by appellees which 
were not discussed in our initial brief. 

n 

Appellees assert that the Board had issued to them 
Letters of Registration which authorized an “unlimited 
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number of trips”, that “adjudicatory hearings” to deter¬ 
mine whether any “alteration” should be made in their 
“licenses” were in progress before the Board, (Br. p. 3), 
and suggest that the pendency of these proceedings afforded 
an additional legal barrier to the taking of action by the 
Board with respect to the general exemption authority 
under color of which their operations presently are being 
conducted (Br. p. 11). 

Appellees have never been authorized to operate an 
unlimited number of trips between the same points, but 
on the contrary have always been limited to highly irregular 
and infrequent operations between the same points (see 
appellants’ Br. p. 4). Appellees’ operating rights under 
their initial Letters of Registration have long been ter¬ 
minated, and the exemption authority presently held is 
itself merely a general interim authority permitting irregu¬ 
lar operations pending disposition by the Board of the 
various individual exemption applications (appellants’ Br. 
pp. 4-5). We do not believe that an evidentiary hearing 
upon those pending exemption applications is required 
either by statute or the Constitution ( cf . appellants’ Br. 
pp. 11-16). In any event, we are unable to perceive wherein 
the existence of pending proceedings before the Board 
could have the effect of staying all other Board action 
with respect to the general subject matter thereof. Appel¬ 
lees have not cited any statute or case law to such effect. 
The pendency before the Board of undetermined individual 
exemption applications or other proceedings looking toward 
an ultimate solution of the irregular air carrier problem 
cannot serve to defeat the power conferred upon the 
Board (appellants’ Br. p. 12) to narrow somewhat, but not 
to suspend, the general interim exemption from the cer¬ 
tificate requirements of the Act by rule-making methods. 1 


1 The cases relied upon by the Board in support of its rule-making 
powers do not involve acts of the legislature as appellees er¬ 
roneously assert (Br. p. 6), but for the most part involve actions 
by administrative agencies. 
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Rather than acting arbitrarily in promulgating its regu¬ 
lation prior to the disposition of appellees’ applications, 
the Board might have been charged with acting arbitrarily 
had it not done so. Having already imposed the “three 
and eight” flight limitation upon numerous carriers whose 
individual exemption applications had been granted, the 
Board would have subjected those carriers to different 
and less favorable treatment had it not moved to place 
all other carriers authorized to conduct operations by ex¬ 
emption upon a basis of operating equality. The possibility 
that broader operating authority may ultimately issue to 
all or some of the members of the classification of carriers 
as a result of action upon their individual exemption appli¬ 
cations or of other Board proceedings does not render 
arbitrary interim regulations of the type adopted by the 
Board. 

HI 

Appellees further assert (Br. pp. 10-11) that the Board’s 
regulation is arbitrary upon its face (1) in that cities to 
receive either three or eight flights were arbitrarily selected, 
with resulting discrimination between these cities without 
any valid reason given therefor, and (2) because non¬ 
common carrier flights are to be counted in determining 
the number of flights which may be operated between the 
same points by irregular carriers, a result which allegedly 
discriminates against common carriers in favor of non¬ 
common carriers. 

We believe that the Board’s findings fully explain and 
justify the selection of cities between which only three 
flights per month are to be operated (App. 70, 78, 79). 
Moreover, the contention that such findings were necessary 
represents a further misconception on the part of appellees 
of the legal requirements relating to rule-making. The 
Board, was not required to make findings to support its 
action; the burden was on appellees to demonstrate to the 
lower Court that no reasonable basis existed for the Board’s 
choice of cities. Pacific States Box and Basket Co. v. White, 
296 U.S. 176,185,186 (1935); United States v. Rock Royal 
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Cooperative, Inc., 307 U.S. 533, 567, 568 (1939); See appel¬ 
lants ’ Br. p. 13. 2 

The Board also fully justified the counting of claimed 
non-common carrier flights in connection with the opera¬ 
tions of irregular air carriers (App. 79, 80), although again 
not required to do so as a prerequisite to valid rule making. 
Further, the allegation of discriminatory treatment between 
common and non-common carriers is without legal sub¬ 
stance. The Act itself “discriminates” between these 
classes of carriers, one class is regulated and the other is 
not. Moreover, this asserted ground of invalidity was 
not alleged in the complaint below, and accordingly may 
not be considered here. 


2 In International Railway Company v. Davidson, 257 U.S. 506 
(1922), relied upon by appellees (Br. p. 11), the plaintiff apparently 
had met this burden in the form of allegations in the complaint. 
In any event, facts appear to have been before the Court from 
which the Court concluded that no ground actually existed for the 
alternate basis there asserted for the validity of the regulation in 
question. 

Further, we are unable to understand the contention made by 
appellees (Br. 10) that judicial review of the Board’s action is 
precluded by the absence of an evidentiary record made before the 
Board. The question is not whether a trial “de novo” may be 
had before a district court in the sense that the court’s findings 
can be substituted for those of the Board; obviously they cannot. 
However, a district court certainly can determine in the light of 
facts presented to it whether a reasonable basis exists for Board 
action. See e.g., the procedure recently established for district 
court “review” of certain non-record determinations made by the 
Federal Communications Commission, the Secretary of Agriculture 
and the Maritime Administration (5 U.S.C. Supp. IV 1037(b), 
64 Stat. 1130). 
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CONCLUSION 

For the foregoing reasons, and those set forth in appel¬ 
lants * opening brief, the judgment of the District Court 
should be reversed. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General. 

Charles M. Ikelan, 

United States Attorney. 

J. Roger Wollenberg, 

Special Assistant to the Attorney General. 

Emory T. Nunneley, Jr., 
General Counsel, Civil Aeronautics Board. 

Ross O’Donoghtje, 

Assistant United States Attorney. 

■ John H. Wanner, 

' . '. Associate General Counsel, 

0. D. OZMENT, 

Attorney,'Civil Aeronautics Board. 
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